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U.S. Customs Service 


Treasury Decisions 


(T.D. 84-191) 


Approval of Public Gauger Performing Gauging Under Standards 
and Procedures Required by Customs 


Notice is given pursuant to the provisions of section 151.43, Cus- 
toms Regulations (19 CFR 151.43), that the application of Oil In- 
spections (U.S.A.), Inc., 460 Main Avenue, Wallington, New Jersey 
07057, to gauge imported petroleum and petroleum products in all 
Customs Districts, in accordance with the provisions of section 
151.43, Customs Regulations, is approved. 

Dated: August 29, 1984. 

MariLyn G. Morrison 
(For Donald W. Lewis, Director, 
Entry Procedures and Penalties Division). 


19 CFR Part 141 
(T.D. 84-192) 


Customs Regulations Amendment Relating to Identification of 
Merchandise Subject to Antidumping or Countervailing Duty 
Orders 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: To facilitate and upgrade the compilation and retriev- 
al of antidumping and countervailing duty collection data, this doc- 
ument amends the Customs Regulations relating to presentation of 
entry papers to require importers of merchandise subject to an 
antidumping or countervailing duty order to include with the entry 
summary a unique identifying number assigned by the Internation- 
al Trade Administration of the Department of Commerce. 


EFFECTIVE DATE: October 10, 1984. 
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FOR FURTHER INFORMATION CONTACT: Robert Bujnicki, 
Duty Assessment Division, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-8121). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The International Trade Administration, Department of Com- 
merce, and the Customs Service have received increasing numbers 
of requests for accurate data concerning the imposition of anti- 
dumping and countervailing duties. Presently, this data is collected 
by Customs from information provided by the importer during the 
entry process. Due to the fact that antidumping and countervailing 
duty case numbers are not always provided on entry documents, at- 
tempts to collect accurate data have been unsuccessful. To facili- 
tate and upgrade the compilation and retrieval of antidumping and 
countervailing duty collection data, each antidumping and counter- 
vailing duty case or, where appropriate, each manufacturer or ex- 
porter subject to a particular antidumping or countervailing duty 
order, is assigned a unique identifying number by the International 
Trade Administration. To collect accurate data, it is essential that 
the importer or the importer’s representative be required to pro- 
vide the identifying number on the entry summary documents at 
the time of filing them with Customs for any merchandise subject 
to an antidumping or countervailing duty order. 

Accordingly, by notice published in the Federal Register on No- 
vember 21, 1983 (48 FR 52596), Customs proposed to amend section 
141.61, Customs Regulations (19 CFR 141.61), by adding a new para- 
graph (c) to require importers of merchandise subject to an anti- 
dumping or countervailing duty order to include with the entry 
summary a unique identifying number assigned by the Internation- 
al Trade Administration. 


DISCUSSION OF COMMENTS 


Seven comments were received in response to the notice. The 
commenters’ concern focused primarily on two major issues, 
namely, when will the identifying number be required on the entry 
document, and how, or by what method, will the public obtain the 
necessary numbers. 

With regard to the first issue, as stated in the notice, it is Cus- 
toms intent to require the number at the time the entry summary 
is filed. However, this requirement will change once Customs auto- 
mated enhancements such as Automated Broker Interface (ABI) 
are fully implemented throughout the country. It will then be nec- 
essary to require the number at the time of a preliminary affirma- 
tive finding. 

As far as the second issue is concerned, the case numbers as well 
as case status are readily available at the entry control section of 
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each port via certain quarterly listings and updates. Since most 
ports have already set up local methods of notification, Customs 
does not see the need to issue any detailed procedures to the ports, 
nor describe them in future notices. 

The commenters raised several minor issues. One questioned the 
need for a case number on the Customs Form 7501 if the rate is 
“zero.” The number will be required in this instance since the De- 
partment of Commerce needs other data related to the number 
such as value. As far as the location of the number is concerned, it 
must appear in the TSUSA column of the Customs Form 7501. Cus- 
toms will advise brokers who are not already making use of the 
number that this is the requirement. 

One commenter stated that he was advised by the International 
Trade Administration that a current listing of cases does not exist. 
This is incorrect. This information is available at the Customs 
entry control section of each port. 

After further review of the matter, Customs has determined to 
adopt the proposal as described in the notice. Failure to provide the 
identifying number at the time the entry summary is filed will 
result in rejection of the entry summary documents by Customs. 
Concerned parties will be administratively advised of the identify- 
ing number required for merchandise they are importing. 


EXECUTIVE ORDER 12291 


This document will not result in a regulation which is a “major 
rule” as defined by section 1(b), of Executive Order 12291. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this amendment because it will not have a 
significant economic impact on a substantial number of small enti- 
ties. 

Of the approximately 42,000 entries filed under final dumping 
and countervailing duty orders, most importers or their representa- 
tives voluntarily provide an identifying number. Customs estimates 
that 8,000 to 11,000 entries will be subject to the rule’s require- 
ments. In order to provide the identifying number on the entry doc- 
uments for these 8,000 to 11,000 entries, a slightly greater clerical 
input will be required. Customs estimates that the total dollar 
impact for all affected entries will require increased clerical input 
costing $3,000 or less. Further, Customs expects the dollar burden 
to decrease as more small entities acquire small business comput- 
ers to automate their operations. 

In light of present data available, it is certified under the provi- 
sions of section 3, Regulatory Flexibility Act (5 U.S.C. 605(b)) that 
the rule, will not have a significant economic impact on a substan- 
tial number of small entities. 
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PART 141—ENTRY OF MERCHANDISE 


Section 141.61 is amended by adding a new paragraph (c) to read 
as follows: 


§ 141.61 Completion of entry and entry summary documenta- 
tion. 
* * * * * * * 

(c) Identification number for merchandise subject to an antidump- 
ing or countervailing duty order. The entry summary filed for mer- 
chandise subject to an antidumping or countervailing duty order 
shall include the unique identifying number assigned by the De- 
partment of Commerce, International Trade Administration. Any 
entry summary filed for merchandise subject to an antidumping or 
countervailing duty order not containing the identifying number 
shall be rejected. 

* * 


* * * * * 


(R.S. 251, as amended (19 U.S.C. 66), sections 484, 624, 46 Stat. 722, as amended, 
759 (19 U.S.C. 1484, 1624)) 


DRAFTING INFORMATION 


The principal author of this document was Glen E. Vereb, Regu- 
lations Control Branch, Office of Regulations and Rulings, US. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


List oF SUBJECTS IN 19 CFR Part 141 


Customs duties and inspection, Imports. 


AMENDMENT TO THE REGULATIONS 


Part 141, Customs Regulations (19 CFR Part 141), is amended as 
set forth below. 
GEORGE C. CoRCORAN, Jr., 
Acting Commissioner of Customs. 


Approved: August 17, 1984. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 10, 1984 (49 FR 35485)] 


19 CFR Part 4 
(T.D. 84-193) 


Outward Cargo Declarations and Shippers’ Export Declarations 
AGENCY: U.S. Customs Service, Department of the Treasury. 
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ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations re- 
lating to outward cargo declarations used in connection with the 
clearance of vessels. The amendments delete references to Customs 
Form 1302 (Cargo Declaration), and specify precisely the informa- 
tion required on Customs Form 1302-A (Cargo Declaration Out- 
ward With Commercial Forms), or on the attached copies of bills of 
lading or equivalent commercial documents. 

These amendments are being made to conform the regulations to 
statute, and to improve procedures for providing necessary infor- 
mation to Customs. 


EFFECTIVE DATE: October 10, 1984. 


FOR FURTHER INFORMATION CONTACT: Donald H. Reusch, 
Carrier Rulings Branch, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-5706). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pub. L. 96-275, and Act “to protect the confidentiality of Ship- 
pers’ Export Declarations, and to standardize export data submis- 
sion and disclosure requirements,’ amended 46 U.S.C. 93 to provide 
that copies of bills of lading or equivalent commercial documents 
relating to all cargo encompassed by the vessel manifest shall be 
attached to the manifest and delivered to the appropriate Customs 
officer at the time the manifest is delivered. 

Section 4.63(a), Customs Regulations (19 CFR 4.63(a)), currently 
provides, in part, that no vessel shall be cleared directly for a for- 
eign port, or for a foreign port by way of another domestic port or 
other domestic ports, unless there has been filed with the district 
director of Customs at the port from which clearance is being ob- 
tained: (1) A Cargo Declaration (Customs Form 1302), or a Cargo 
Declaration Outward with Commercial Forms (Customs Form 
1302-A), either form with copies of bills of lading or equivalent 
commercial forms; or (2) an incomplete Cargo Declaration as pro- 
vided for in section 4.75, Customs Regulations (19 CFR 4.75). 

While existing procedures are satisfactory for many carriers, cer- 
tain carriers advised Customs that they would like to use the Cus- 
toms Form 1302 as an “equivalent commercial document or form” 
instead of submitting copies of bills of lading. It was contended 
that, because of the advent of computerized printouts and the auto- 
mated data processing of outward manifests, it is much easier for 
many of the carriers to present a completed Customs Form 1302 as 
an equivalent commercial document or form, than to assemble 
copies of bills of lading. The National Committee on International 
Trade Documentation, on behalf of a group of carriers, requested 





6 CUSTOMS 


that a completed Customs Form 1302 be accepted as an equivalent 
commercial document. 

Customs determined that while a Customs form (1302) is not an 
equivalent commercial document, a facsimile thereof might be ac- 
ceptable. Accordingly, by notice published in the Federal Register 
on October 14, 1983 (48 FR 46810), Customs proposed to amend sec- 
tion 4.63 to provide, among other things, that a cargo list in a 
format similar to Customs Form 1302 would be acceptable as an 
equivalent commercial document. 

Customs proposed to add a new paragraph (d) to section 4.63, 
which would pertain to the information submitted on Customs 
Form 1302-A and the bills of lading or equivalent commercial doc- 
uments. Existing section 4.63 (d) and (e) would be redesignated as 
section 4.63 (e) and (f), respectively. 

Customs also proposed to delete reference to Customs Form 1302 
from section 4.63, except for the provision of proposed section 
4.63(c) with respect to an equivalent commercial document, in 
order to simplify section 4.63, and to simplify procedures for provid- 
ing necessary information to Customs. It was also proposed to 
delete reference to Customs Form 1302 from sections 4.62, 4.75 (a), 
(b), and (c), 4.82(a), 4.87 (b), (, and (g), 4.88(c), and 4.89(a), Customs 
Regulations (19 CFR 4.62, 4.75 (a), (b), and (c), 4.82(a), 4.87 (b), (A), 
and (g), 4.88(c), 4.89(a)). 

Pub. L. 96-275 further amended 46 U.S.C. 93 to provide that cer- 
tain information shall be included on the manifest, or on the at- 
tached copies of bills of lading or equivalent commercial docu- 
ments. These requirements were listed in proposed section 4.63(c). 


DISCUSSION OF COMMENTS AND DECISION 


Twenty-three comments were received in response to the notice. 

Two of the commenters favored the proposal as being practical, 
efficient, and a money saving practice. Another expressed general 
support, subject to various conditions with which it would be prac- 
tically impossible to comply. 

The remaining twenty comments were opposed to the proposal. 
They based their objections primarily on grounds that the in-house 
cargo lists do not have the legal attributes of a bill of lading and 
would not, therefore, set forth information as accurately as a bill of 
lading. One of them contended that a bill of lading is (1) a receipt 
for the cargo, (2) a contract of carriage, and (8) when it is in negoti- 
able form, an indicia of title to the cargo. Prior to publication of 
the proposal, Customs had been informed that it would be in the 
interest of the maritime industry if a cargo list was considered 
equivalent to a bill of lading for the purpose for which the statute 
was enacted, i.e., to furnish interested parties with the six specified 
items of information, which can be found on the cargo list as well 
as on a bill of lading. There is no definition of the term “equivalent 
commercial documents” in the statute or in the legislative history. 
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Although we had been assured by the parties in favor of the pro- 
posed amendment that the information on the cargo lists would 
contain accurate descriptions, shortly after Customs began accept- 
ing them, ‘at least one vessel line presented cargo lists describing 
the cargo, “F.A.K.” (Freight All Kinds). This is not a description of 
merchandise but merely a statement that merchandise is being 
shipped. Such a listing is not in compliance with the statute. 

In view of the comments against the proposal, plus Customs ex- 
perience which would appear to substantiate these comments, and 
in view of the ambiguity of the term “equivalent commercial docu- 
ments”, we have decided to modify the proposal by deleting refer- 
ence to cargo lists as acceptable “equivalent commercial docu- 
ments.” 


E.O. 12291 AND REGULATORY FLExIBILITY ACT 


It has been determined that the amendments are not a “major 
rule” within the criteria provided in section 1(b) of E.O. 12291, and 
therefore no regulatory impact analysis is required. 

Pursuant to the provisions of section 605(b) of the Regulatory 
Flexibility Act (Pub. L. 96-354, 5 U.S.C. 601 et seq.), it is hereby 
certified that the regulation set forth in this document will not 
have a significant economic impact on a substantial number of 
small entities. Accordingly, it is not subject to the regulatory anal- 
ysis, or other requirements of 5 U.S.C. 603 and 604. 


DRAFTING INFORMATION 


The principal author of this document was Larry L. Burton, Reg- 
ulations Control Branch, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 


List oF SuBsEcTs IN 19 CFR Part 4 
Customs duties and inspection, Imports, Cargo vessels, Reporting 
requirements. 
AMENDMENTS TO THE REGULATIONS 


Part 4, Customs Regulations (19 CFR Part 4), is amended in the 
following manner: 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 
1. Section 4.63, Customs Regulations, is revised to read as follows: 


§ 4.63 Outward Cargo Declaration; shippers’ export declara- 
tions. 

(a) No vessel shall be cleared directly for a foreign port, or for a 

foreign port by way of another domestic port or other domestic 

ports (see section 4.87(b)), unless there has been filed with the ap- 


451-135 0 - 84 - 2 
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propriate Customs officer at the port from which clearance is being 
sought: 

(1) A Cargo Declaration Outward With Commercial Forms, Cus- 
toms Form 1302-A. Copies of bills of lading or equivalent commer- 
cial documents relating to all cargo encompassed by the manifest 
must be attached in such manner as to constitute one document, 
together with a properly executed Master’s Oath on Entry of 
Vessel in Foreign Trade, Customs Form 1300, and export declara- 
tions as are required by pertinent regulations of the Bureau of the 
Census, Department of Commerce; or 

(2) An incomplete Cargo Declaration as provided for in section 
4.75. 

(b) Except as hereafter stated, the number of the export declara- 
tion covering each shipment for which an authenticated export dec- 
laration is required shall be shown on the Cargo Declaration Out- 
ward With Commercial Forms, Customs Form 1302-A, in the mar- 
ginal column headed “B/L No.” If an export declaration is not re- 
quired for a shipment, a notation shall be made on the Cargo Dec- 
laration Outward With Commercial Forms (Customs Form 1302-A) 
describing the basis for the exemption with a reference to the 
number of the section in the Census Regulations (see 15 CFR 30.39, 
30.50-30.57) where the particular exemption is provided. If ship- 
ments are exempt on the basis of value and destination, the ap- 
pearance of the value and destination on a bill of lading or other 
commercial documents is acceptable as evidence of the exemption 
and reference to the applicable section in the Census Regulations is 
not required. 

(c) The following minimal information shall be included on the 
Cargo Declaration Outward With Commercial Forms, Customs 
Form 1302-A (other information required to be on a Customs Form 
1302-A as shown on the form itself must also be included thereon) 
or on attached copies of bills of lading or equivalent commercial 
documents: 

(1) Name and address of shipper; 

(2) Description of the cargo (see paragraph (d) of this section); 

(3) Number of packages and gross weight (see paragraph (d) of 
this section); 

(4) Name of vessel or carrier; 

(5) Port of exit (this shall be the port where the merchandise is 
loaded on the vessel); and 

(6) Port of destination (this shall be the foreign port of discharge 
of the merchandise). 

(d) If the bills of lading or equivalent commercial documents at- 
tached to the Customs Form 1302-A show on their face the cargo 
information required by columns 6, 7, and either column 8 or 9, of 
the Customs Form 1302-A, that information need not be shown 
again on the Customs Form 1302-A. However, in that case, the 
cargo information must be incorporated by a suitable reference on 
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the face of the Customs Form 1302-A such as “Cargo as per at- 
tached commercial documents.” 

(e) For each shipment to be exported under an entry or with- 
drawal for exportation or for transportation and exportation, the 
Cargo Declaration Outward With Commercial Forms, Customs 
Form 1302-A, or commercial document attached to the Cargo Dec- 
laration and made a part thereof in accordance with paragraph 
(a1) of this section, shall clearly show for such shipment the 
number, date, and class of such Customs entry or withdrawal (i.e., 
T. & E., Wd. T. & E., I. E., Wd. Ex., or Wd. T., as applicable) and 
the name of the port where the merchandise is laden for exporta- 
tion. 

(f) Customs officers shall accept a Cargo Declaration Outward 
With Commercial Forms, Customs Form 1302-A, covering contain- 
erized or palletized cargo which indicates by the use of appropriate 
words of qualification (see sec. 4.7(c\(3)) that the declaration has 
been prepared on the basis of information furnished by the shipper. 

2. Section 4.62, Customs Regulations, is amended by removing 
the words “Cargo Declaration, Customs Form 1302” and inserting, 
in their place, the words “Cargo Declaration Outward With Com- 
mercial Forms, Customs Form 1302-A.” 

3. Sections 4.75 (a), (b), and (c), section 4.82(a), section 4.87 (b), (f), 
and (g), section 4.88(c), and section 4.89(a), Customs Regulations, 
are amended by removing the words “Cargo Declaration, Customs 


Form 1302 or 1302-A” and inserting, in their place, the words 
“Cargo Declaration Outward With Commercial Forms, Customs 
Form 1302-A.” 


(R.S. 251, as amended, 4197, as amended, 4199, as amended, section 624, 46 Stat. 
759 (19 U.S.C. 66, 1624; 46 U.S.C. 91, as amended, 93 as amended)). 
WILLIAM VON Raas, 
Commissioner of Customs. 
Approved: August 17, 1984. 
JOHN M.WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 10, 1984 (49 FR 35483)] 





U.S. Customs Service 


Proposed Rulemakings 


19 CFR Part 101 


Proposed Customs Regulations Amendment Relating to a Change 
in the Customs Service Field Organization—Hidalgo and Pro- 
greso, Texas 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: The document proposes to amend the Customs Regu- 
lations to change the Customs field organization by extending and 
redefining the geographical limits of the ports of entry of Hidalgo 
and Progreso, Texas. The proposed change would enable importers, 
now operating produce sheds outside the port limits, to apply for a 
special permit for the immediate delivery for the transportation of 
fresh fruits and vegetables arriving from Mexico for human con- 
sumption. 


DATE: Comments must be received on or before November 5, 1984. 


ADDRESS: Comments (preferably in triplicate) may be addressed 
to the Commissioner of Customs, Attention: Regulations Control 
Branch, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Room 2426, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Denise Crawford, 
Office of Inspection and Control, U.S. Customs Service, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229 (202-566-8157). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to obtain more efficient use of 
its personnel, facilities, and resources, and to provide better service 
to carriers, importers, and the public, Customs proposes to amend 
section 101.3, Customs Regulations (19 CFR 101.3), by extending 
and redefining the geographical limits of the ports of entry of Hi- 
dalgo and Progreso, Texas. 

10 
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In the list of Customs regions, districts, and ports of entry set 
forth in section 101.3(b), Customs Regulations, the ports of Hidalgo 
and Progreso, Texas, are listed in the Laredo, Texas, Customs Dis- 
trict in the Southwest Region. Customs has been requested to 
extend the geographical limits of both ports so that importers, now 
operating produce sheds located outside the port limits, will be able 
to take advantage of the privileges of section 142.21(b), Customs 
Regulations (19 CFR 142.21(b)). Specifically, section 142.21(b) au- 
thorizes the filing of an application with Customs for a special 
permit for the immediate delivery for the transportation of fresh 
fruits and vegetables for human consumption arriving from 
Canada or Mexico to the importer’s premises, if within the port of 
importation. 

After a review of the matter, Customs is proposing expanding the 
port limits for both Hidalgo and Progreso. These proposed bound- 
aries were designed to accommodate all active produce sheds and 
to simplify the descriptions of the port limits. Customs believes 
these proposed boundaries will be sufficient to allow all active 
produce sheds the privilege of operating under section 142.21(b), 
Customs Regulations, without the need for further expansion in 
the near future. Customs also believes the existing staffs at both 
ports will be sufficient to accommodate any additional workload. 

If the proposed changes are adopted, the list of Customs regions, 
districts, and ports of entry in section 101.3(b), Customs Regula- 
tions, will be amended accordingly. 


HIDALGO 


By E.O. 3609, dated January 9, 1922, and effective February 1, 
1922, the port of Hidalgo, Texas, was established. However, the geo- 
graphic limits of the port were undefined. 

Under this proposal, the port limits of Hidalgo would include the 
following territory: 


On the south, the Rio Grande River; on the east, FM (Farm 
to Market)-1423 from the Rio Grande River north to State 
Highway 107, east on State Highway 107 to FM-493 and north 
on FM-493 to FM-2812; on the north, FM-2812 west to US. 
Highway 281 then south on U.S Highway 281 to FM-1925 and 
west on FM-1925 to FM-881; on the west, south on FM-881 to 
FM-492 then west on FM-492 to FM-2894; south on FM-2894 
to old U.S. Highway 83; west on old U.S. Highway 83 to FM- 
2062; south on FM-2062 to the Rio Grande River. 


PROGRESO 


By T.D. 76-339, published in the Federal Register on December 
16, 1976 (41 FR 54927), the geographical limits of Progreso, Texas, 
included the following territory: 


Beginning at the intersection of Mile 9 North Road and the 
Cameron County and Hidalgo County Line proceeding in a 
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westerly direction along Mile 9 North Road to its intersection 
with Mile 6% West Road, then proceeding in a southerly direc- 
tion along Mile 6% West Road and a continuation thereof to 
its intersection with the United States-Mexico international 
boundary, then proceeding in a easterly direction along the 
United States-Mexico international boundary to its intersec- 
tion with the Cameron County and Hidalgo County Line, then 
proceeding in a northerly direction on the Cameron County 
= County Line, to its intersection with Mile 9 North 
oad. 


The proposed change would extend the existing port limits of 
Progreso to include the following territory: 


On the south, the Rio Grande River; on the east, the county 
line separating Hidalgo and Cameron Counties from the Rio 
Grande River north to State Highway 107; on the north, State 
Highway 107 west from the county line to FM (Farm to 
Market)-1423; and on the West, FM-1423 south from State 
Highway 107 to the Rio Grande River. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Cus- 
toms. Comments submitted will be available for public inspection 
in accordance with section 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. 
and 4:30 p.m. at the Regulations Control Branch, U.S. Customs 
Service, 1301 Constitution Avenue, NW., Room 2426, Washington, 
D.C. 20229. 


AUTHORITY 


This change is proposed under the authority vested in the Presi- 
dent by section 1 of the Act of August 1, 1914, 38 Stat. 623, as 
amended (19 U.S.C. 2), and delegated to the Secretary of the Treas- 
ury by Executive Order No. 10289, September 17, 1951 (8 CFR 
1949-1953 Comp. Ch. II) and pursuant to authority provided by 
Treasury Department Order No. 101-5 (47 FR 2449). 


List oF SuBJECTS IN 19 CFR Part 101 


Customs duties and inspection, Imports, Organization. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this proposal. Customs routinely establishes, 
expands, and consolidates Customs ports of entry throughout the 
United States to accommodate the volume of Customs-related activ- 
ity in various parts of the country. Although this change may have 
a limited effect upon some small entities in the Hidalgo and Pro- 
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greso, Texas, areas, it is not expected to be significant because the 
extension of the limits of Customs ports of entry in other locations 
has not had a significant economic impact upon a substantial 
number of small entities to the extent contemplated by the Regula- 
tory Flexibility Act. Accordingly, it is certified under the provisions 
of section 3 of the Regulatory Flexibility Act (5 U.S.C. 605(b)) that 
the amendment, if adopted, will not have a significant economic 
impact on a substantial number of small entities. 


EXECUTIVE ORDER 12291 


Because the proposed amendment relates to the organization of 
the Customs Service, pursuant to section 1(a)(3) of E.O. 12291 this 
proposal is not subject to the Executive Order. 


DRAFTING INFORMATION 


The principal author of this document was Glen E. Vereb, Regu- 
lations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 

WILLIAM VON RAAB, 
Commissioner of Customs. 


Approved: August 17, 1984. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 5, 1984 (49 FR 35026)] 


19 CFR Part 10 


Proposed Customs Regulations Amendments Relating to Waiver 
of Certificate of Registration for Articles Exported for Repairs, 
Alterations, or Processing 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations to provide for waiver of the Certificate of Registration re- 
quired for entry of articles exported for repair, alteration, or proc- 
essing abroad, upon payment of duty on only the value of the work 
done abroad, when the importer satisfies Customs that exportation 
of the articles occurred. These amendments are necessary because, 
in many instances, the carrier or shipper of the exported articles 
fails to properly register them with Customs before exportation. 
This must be done for the importer to claim entry of the articles 
under special tariff provisions subjecting them to duty only on the 
work done abroad, not on the value of the articles. 
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DATE: Comments must be received on or before November 9, 1984. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to the Commissioner of Customs, Attention: Regulations 
Control Branch, U.S. Customs Service, 1301 Constitution Avenue, 
NW., Room 2426, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Leo Wells, Duty As- 
sessment Division, U.S. Customs Service, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229 (202-566-2957). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 10.8(a), Customs Regulations (19 CFR 10.8(a)), provides 
that before exporting articles which are subject on return to the 
United States to duty on the value of repairs or alterations per- 
formed abroad, as provided for in item 806.20, Tariff Schedules of 
the United States (TSUS, Tariff Act of 1930, as amended, 19 U.S.C. 
1202), a Certificate of Registration (the top portion of Customs 
Form 4455) shall be filed (in an original only) by the owner or ex- 
porter with the district director of Customs before the departure of 
the exporting conveyance. Section 10.9(a), Customs Regulations, 
sets forth similar requirements for articles exported for processing 
and later returned to the United States under item 806.30, TSUS, 
except that Customs Form 4455 must include a statement by the 
exporter or owner on the reverse side, containing the name and ad- 
dress of the U.S. manufacturer and other U.S. processing details. 
The requirements for supervision by Customs before exportation of 
the articles are intended to aid Customs officials in determining 
what repairs, alterations, or processing were done abroad and what 
their cost or value was, and to ensure that the returned articles 
are the same articles that were exported. 

Waiver of the Certificate of Registration is provided for by both 
sections 10.8(k) and 10.9(k), Customs Regulations, provided the dis- 
trict director is satisfied that the returned articles are entitled to 
entry under either item 806.20 or 806.30, TSUS, and that the fail- 
ure to comply with the registration requirements was due to inad- 
vertence, mistake, or inexperience, and not to negligence or bad 
faith. 

Customhouse brokers along the U.S.-Canadian border claim that 
they, acting on behalf of the importer and/or exporter, are often 
unable to comply with the registration requirements because the 
carrier or shipper of the articles exported for work abroad fails to 
present the registration form to Customs at the border crossing sta- 
tion before exportation. Thus, there is no record of Customs super- 
vision or approved waiver of this supervision before exportation. 
Therefore, the importer’s subsequent claim for entry under item 
806.20 or 806.30, TSUS, and duty only on the foreign work per- 
formed, is not allowed unless the failure to register with Customs 
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is attributed to inadvertence, mistake, or inexperience, and not to 
negligence or bad faith. Since, in many cases, it is the shipper’s or 
carrier’s negligence which caused the failure to register with Cus- 
toms, the registration form may not be waived and the requested 
entry under item 806.20 or item 806.30, TSUS, is denied. 

In order to relieve the importer of the consequences of the negli- 
gence of the carrier or shipper, over whom the importer may have 
no control, it is proposed that other documents, in lieu of Customs 
Form 4455, be acceptable to Customs as proof of exportation of arti- 
cles entered under item 806.20 or 806.30, TSUS. Examples of such 
documents may include Canadian Landing Certificates, Canadian 
Temporary Admission Permits and Canadian Customs Invoices. 

It is therefore proposed to amend the Customs Regulations to 
allow for more latitude in the waiver of Customs Form 4455. Specif- 
ically, it is proposed that sections 10.8(k) and 10.9(k) be amended to 
allow for waiver of Customs Form 4455 in instances where the im- 
porter provides sufficient documentation to Customs to prove 
actual exportation of the articles from the United States, such as a 
Canadian Landing Certificate, or similar acceptable documentary 
proof. 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments (preferably in triplicate) that are submitted 
timely to the Commissioner of Customs. Comments submitted will 
be available for public inspection in accordance with the Freedom 
of Information Act (5 U.S.C. 552) and section 1.6, Treasury Depart- 
ment Regulations (31 CFR 1.6), and section 103.11(b), Customs Reg- 
ulations (19 CFR 103.11(b)), during regular business days between 
the hours of 9:00 a.m. and 4:30 p.m. at the Regulations Control 
Branch, Room 2426, Headquarters, U.S. Customs Service, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in section 1(b) of E.O. 12291. Accordingly, no regulatory 
impact analysis has been prepared. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of section 605(b) of the Regulatory 
Flexibility Act (Pub. L. 96-354, 5 U.S.C. 601 et seq.), it is hereby cer- 
tified that the proposed regulation set forth in this document will 
not have a significant economic impact on a substantial number of 
small entities. Accordingly, it is not subject to the regulatory anal- 
ysis or other requirements of 5 U.S.C. 603 and 604. 


451-135 0 - 84 - 3 
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DRAFTING INFORMATION 


The principal author of this document was Susan Terranova, 
Regulations Control Branch, U.S. Customs Service. However, per- 
sonnel from other Customs offices participated in its development. 


AUTHORITY 


This amendment is proposed under the authority of R.S. 251, as 
amended (19 U.S.C. 66), section 1, 19 Stat. 247, 249 (19 U.S.C. 197); 
section 1, 36 Stat. 965 (19 U.S.C. 198), section 624, 46 Stat. 759 (19 
U.S.C. 1624), section 641, 46 Stat. 759, as amended (19 U.S.C. 1641), 
section 648, 46 Stat. 762 (19 U.S.C. 1648). 


List oF SuBJECTS IN 19 CFR Part 10 


Exports, Imports, Repairs, Alterations, Processing abroad. 


PRrRoposED AMENDMENTS 


It is proposed to amend Part 10, Customs Regulations (19 CFR 
Part 10), as set forth below. 


PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE, ETC. 


1. It is proposed to amend section 10.8(k), Customs Regulations 
(19 CFR 10.8(k)), by revising the first sentence to read as follows: 


§10.8 Articles exported for repairs or alterations. 

(a) * * * 

(k) In any case where an imported article was exported for re- 
pairs or alterations without compliance with the registration re- 
quirements of this section, the district director may waive the pro- 
duction of Customs Form 4455 if he is satisfied that the returned 
article is entitled to entry under item 806.20, TSUS, and (1) the 
failure to comply with the registration requirements was due to in- 
advertence, mistake, or inexperience, and not to negligence or bad 
faith; or (2) the importer provides sufficient documentation to Cus- 
toms to prove actual exportation of the article from the United 
States, such as a Canadian Landing Certificate or other acceptable 
documentary proof. 


* * * * * * * 


2. It is proposed to amend section 10.9(k), Customs Regulations 
(19 CFR 10.9(k)), by revising the first sentence to read as follows: 


$10.9 Articles exported for processing. 

(a) * * * 

(k) In any case where an imported article was exported for proc- 
essing without compliance with the registration requirements of 
this section, the district director may waive the Customs Form 4455 
if he is satisfied that the returned article is entitled to entry under 
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item 806.30, TSUS, and (1) the failure to comply with the registra- 
tion requirements was due to inadvertence, mistake, or inexperi- 
ence, and not to negligence or bad faith; or (2) the importer pro- 
vides additional documentation to Customs to prove actual exporta- 
tion of the article from the United States, such as a Canadian 
Landing Certificate or other acceptable documentary proof. 


* * * * * * * 


WILLIAM VON RAAB, 
Commissioner of Customs. 


Approved: August 17, 1984. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 10, 1984 (49 FR 35509)] 
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Director and Joseph I. Liebman, Attorney in Charge International Trade Field 
Office. 


Appealed from: U.S. Court of International Trade 

Judge LANDIS. 

Before Markey, Chief Judge, and FRIEDMAN and Ricu, Circuit 
Judges. 

Ricu, Circuit Judge. 

Appellant Childcraft Education Corp. (Childcraft) appeals from 
the decision of the Court of International Trade (CIT) which upheld 
the classification of the imported merchandise as toys, Item 737.90 
of the Tariff Schedules of the United States (TSUS) instead of as 
“Machines not specially provided for,” Item 678.50 TSUS, or “Elec- 
trical articles . . . not specially provided for,” Item 688.40 TSUS, 
as claimed. We reverse. 


BACKGROUND 


The imports are articles primarily used by children, and are re- 
spectively known as “Teaching Typewriters,” “Touch to Learn,” 
and “Touch and Match.” The Teaching Typewriter requires the use 
of programmed cards, each of which presents a problem to be 
solved, such as a simple addition or word completion exercise. 
When a child presses the key or keys representing the correct 
answer, the card moves forward out of the machine. Additional 
programs teach vocabulary, phonograms, and mathematics; and 
progressively more difficult program cards are available for each of 
these subject categories. The Touch to Learn article operates on the 
same principle but uses a programmed cassette in place of the 
card, and a correct answer advances the cassette to the next prob- 
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lem. Available programs teach, for example, counting, telling time, 
addition, subtraction and multiplication. The Touch and Match ar- 
ticle teaches reading readiness. It utilizes a card having an item 
appearing on its left side which a child must match with the corre- 
sponding item on the card’s right side, by simultaneously pressing 
the appropriate buttons. This article is supplied with a blank card 
to enable teachers to create individualized exercises for children 
with specific learning problems. A correct choice causes the ma- 
chine to produce a noise and light a light. None of these articles 
will function in its intended manner without the card or cassette 
programs. 

The Customs Service classified these articles as toys, TSUS 
737.90, and the CIT affirmed. The primary issue, as formulated by 
the CIT, and the affirmative determination which formed the basis 
for its upholding of the classification of these articles as toys, was 
whether their chief use was for the amusement of children and 
adults, rather than for the education of pre-school children. Child- 
craft contends on appeal that these articles are primarily used for 
educational purposes and, therefore, that TSUS 678.50 or 688.40 
would be correct. The government conceded below and at argument 
before this court that if the merchandise is not classifiable under 
TSUS 737.90, that Childcraft’s suggested classification in TSUS 
678.50 would be proper. 


OPINION 


The meaning of terms, such as “toy,” is a question of law. Daw 
Industries, Inc. v. United States, 714 F.2d 1140, 1141 (Fed. Cir. 
1983). Both parties, as well as the CIT, relied upon the definition 
set forth in the TSUS (Schedule 7, part 5, subpart E, headnote 2) as 
adopted by a line of cases including B. Shackman & Co. v. United 
States, 67 Cust. Ct. 372, 380, C.D. 4300, (1971), that a toy is an arti- 
cle “chiefly used for the amusement of children or adults.” 

It is incumbent upon the importer in a case such as this to over- 
come the presumption of correctness which attaches to a classifica- 
tion by the Customs Service, and the importer has the burden of 
proving that the classification is incorrect, though the importer 
need not always prove that its own proposed classification is cor- 
rect. Jarvis Clark Co. v. United States, 733 F.2d 873 (Fed. Cir. 1984). 

Whether particular items, such as the articles at issue here, fit 
the definition of toy is a question of fact reviewed under the clearly 
erroneous standard. Daw Industries, 714 F.2d at 1142. A finding is 
“clearly erroneous’ when although there is evidence to support it, 
the reviewing court on the entire evidence is left with the definite 
and firm conviction that a mistake has been committed.” United 
States v. United States Gypsum Co., 333 U.S. 364, 395 (1948). Thus, 
in order to prevail, Childcraft must demonstrate clear error in the 
CIT’s finding, based on the record below, that the imported articles 
are chiefly used for amusement and are thus toys. 
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The evidence of record consists primarily of witness testimony, a 
photocopy of one of Childcraft’s catalogs, the three imported arti- 
cles, and the programmed cards and cassettes used with these arti- 
cles. As the CIT opinion notes, only one witness testified, and that 
was Childcraft’s Senior Vice-President of Merchandising. The gov- 
ernment called no witnesses. 

Childcraft’s witness testified that his company was primarily en- 
gaged in selling teaching aids and school supplies, and that he 
worked with educational consultants, teachers, and others in the 
field of pre-school education. His further testimony was that ap- 
proximately eighty percent of Childcraft’s business was generated 
by sales to schools and educational systems. Additional testimony 
indicated that the machines could not function without their pro- 
grammed cards or cassettes, and that particular programs were 
progressive in degree of learning difficulty. The imported articles 
were merchandised through school catalogs and by sales represent- 
atives who conducted workshops with school teachers to demon- 
strate the items. Other sales were generated by public distribution 
through retail stores. 

Due to the nature of this case, our holding as to whether or not 
the subject articles are correctly classified as toys depends on the 
facts adduced below. Thus, the CIT correctly couched the determi- 
native issue before us in terms set forth by the former Customs 
Court in Ideal Toy Corp. v. United States, 78 Cust. Ct. 28, 33, C.D. 
4688 (1977): 


When amusement and utility become locked in controversy, 
the question becomes one of determining whether the amuse- 
ment is incidental to the utilitarian purpose, or the utility pur- 
pose incidental to the amusement [citation omitted]. 


In finding that Childcraft “failed to demonstrate by the evidence of 
record that the imported merchandise is chiefly used for education- 
al purposes and not chiefly used for the amusement of children,” 
the CIT relied overmuch on certain comments by the witness that 
“he had observed children using the merchandise in school and 
that the children were enjoying themselves.”’ The CIT erroneously 
found, from the following quoted testimony, an admission “that the 
basis [sic] of the merchandise was amusement of a young child with 
the hopeful purpose that the child would learn something while 
being amused.” The quoted testimony was: 


Young children, unless they are really new, have ideas, and 
the environment [sic] around them every day is an adventure 
and anything at all might be—it the driest subject—an amuse- 
ment to a child. But, I guess, as we grow older, we begin to be 
influenced [sic] by things that happen to us, and so maybe we 
learn to hate mathematics or we learn to—whatever. The fact 
is that anything mechanical would certainly ‘amuse’ somebody. 
It moves. Certainly, a young child—Well, there is nothing 
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funny about it, nothing dances and there are no cymbals that 
are played, no music response. It was not a toy that you could 
turn into other things. It did simply one thing: it taught or at- 
tempted to teach a child a very rudimentary fact or facts for 
which it was intended, and anything will amuse a child, but I 
think that is a rather broad definition. 


It is evident to us from this transcript excerpt that the witness 
stated only that the imported articles were not “funny,” were not 
toys that could be turned “into other things” through play, and 
that they did one thing—i.e., “taught or attempted to teach” chil- 
dren. That the witness also recognized that “anything will amuse a 
child” is hardly persuasive, as found by the CIT, that the chief pur- 
pose of the article was amusement. Indeed, our review of this testi- 
mony, and the entire record, leads us to the opposite conclusion. In 
response to the question, “Would it be fair to say that if a child 
was not amused by such a device, they would just tend to ignore 
it?”, the witness said “That holds true for everything.” If a child 
disliked using the imported articles, it is reasonable to surmise 
that their use would be infrequent or less than optimally effective. 
Thus, we conclude that this testimony of the witness is not suffi- 
cient to support the CIT’s finding as to the article’s chief purpose. 

Previous decisions by our predecessor court and the Customs 
Court help evaluate the witness’ statements in a more useful, deci- 


sion-making context. For example, in United States v. Louis Wolf & 
Co., 26 CCPA 2438, 249, C.D. 23 (1938), the court held that micro- 
scopes classified as toys were not toys. 


From the evidence in the case and the exhibits before us we 
think the merchandise at bar is not chiefly used for the amuse- 
ment of children because, as we have hereinbefore stated, the 
interest which children display in the use of these microscope 
sets in not the character of “amusement” which a child gets 
from a toy or from an article which is essentially a plaything. 


Devices known as “educational number learners” and “geometri- 
cal sorting boards” were held to be chiefly used for educational 
purposes in B. Shackman & Co., supra. The evidence presented in 
Shackman indicated that the children using these items were “ex- 
cited” rather than amused, and learned from them. See also the 
cases cited in Shackman, 67 Cust. Ct. at 381-383. Thus, mere 
amusement does not necessarily require a finding that an item’s 
chief use is noneducational. 

The testimony evidence presented in Shackman may have been 
more clear and compelling than that presented in the instant case, 
however. Unlike Childcraft, which presented one corporate witness, 
Shackman presented six witnesses, four of whom were experts in 
the field of education and the two others were involved in the im- 
portation, sale, and distribution of the imported articles. The CIT 
in the instant case did correctly recognize the premise that “im- 
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porters, merchants and executives concerned with ordering, selling, 
distributing and promoting an article have to know the article’s 
chief use and may properly give testimony as to such use.” Shack- 
man, 67 Cust. Ct. at 383; see also, International Customs Service, 
Inc. v. United States, 63 Cust. Ct. 255, 259, C.D. 3905 (1969) and 
Novelty Import Co. v. United States, 60 Cust. Ct. 574, 582, C.D. 3462, 
285 F. Supp. 160 (1968). Yet the CIT erroneously discounted Child- 
craft’s witness’ uncontradicted testimony, in view of its finding 
based on his testimony, as discussed above. 

The CIT also largely relied on Exhibit 5 in the case, which was a 
copy of Childcraft’s 1971 Catalog entitled “Christmas Catalogue 
Toys That Teach.” The CIT found that this catalog was “essentially 
a toy catalog the like of which is sent to retail outlets such as Gim- 
bels and F.A.O. Schwartz Co., famous toy stores. Articles listed in 
this catalog appear to be only for the basic purpose of the amuse- 
ment of children.” While the CIT is correct in its observation that 
the fact that the “articles were marketed as toys, while not deter- 
minative, is of obvious probative value,” citing Montgomery Ward 
& Co. v. United States, 62 Cust. Ct. 718, 724, C.D. 3853 (1969), Child- 
craft calls our attention to other aspects of the catalog which di- 
minish its probative value. Among the other articles also included 
in the catalog were items which could not be classified as toys, 
such as furniture, play pens, musical instruments, flashlights, 
clocks, etc. Additionally, the advertising text accompanying the ar- 
ticles at issue describes each of them as a “teaching machine.” 

The type of catalog advertising present in the Montgomery Ward 
case is distinguishable from the Childcraft catalog, particularly in 
view of the fact that the former catalog listed the imported articles 
(toys musical instruments) in a special section, with an index 
“adding that ‘[o]nly toys are listed here* * *’.’”” Montgomery Ward, 
62, Cust. Ct. at 724. In contradistinction, Childcraft presents its im- 
ported articles as teaching machines, rather than as toys. Further- 
more, the decision in Montgomery Ward was largely predicated on 
testimony that the imported articles were incapable of use for seri- 
ous musical study, and the decision was further buttressed by a 
clear line of cases dealing with toy musical instruments. 

In reaching our decision we give due deference to the CIT’s state- 
ment that “in viewing a demonstration of the merchandise at trial 
and reviewing the exhibits in chambers [it] is of the solid conclu- 
sion that the main effect thereof is the amusement of children and 
any educational value is merely incidental thereto.’”’ However, the 
exhibit evidence of record, when considered in its entirety with the 
testimony of Childcraft’s witness, does not support the CIT’s find- 
ing that the chief use of the imported article is amusement. 

To summarize, in view of Childcraft’s proposed classification and 
the government’s concession that this would be correct, we hold 
that the imported articles are properly classifiable under Item 
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678.50 TSUS, machines not specially provided for. The decision of 
the CIT is reversed. 


REVERSED 
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BACKGROUND 


In this action plaintiff seeks a declaratory judgment that the 
United States Customs Service must exclude all imports bearing 
25 
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plaintiff's trademark that are entered without the written consent 
of plaintiff.! Plaintiff contends that 19 U.S.C. § 1526(a) (1982) gives 
it an unqualified right to demand such exclusion.? 

Plaintiff is a California corporation and the owner of the Vivitar 
trademark in the United States. Plaintiff licenses foreign manufac- 
turers to apply the Vivitar trademark to a variety of photographic 
equipment. Plaintiff's wholly owned subsidiaries market this equip- 
ment outside of the United States. Apparently these subsidiaries 
are not licensed to market these goods in the United States. The 
parties agree that third parties unrelated to plaintiff are importing 
into the United States equipment bearing the Vivitar trademark, 
which equipment was manufactured by the foreign licensees. The 
parties also agree that plaintiff has not given its written consent to 
these particular imports. 

The unauthorized importation of genuine trademarked goods is a 
widespread practice. Apparently a number of American trademark 
owners authorize foreign companies to apply the American-owned 
trademark to goods manufactured abroad. Often the foreign compa- 
nies are authorized to market the trademarked goods abroad, but 
are not authorized to import the goods into the United States 
except through channels approved by the trademark owner. Due to 
a variety of market conditions there are often substantial price dif- 
ferences between the price the foreign companies charge abroad 
and the price in the United States. When the United States price is 
substantially higher than the foreign price, importers can profit- 
ably buy large quantities of the trademarked goods overseas, 
import them to the United States, and sell them to distributors and 
retailers at a discount. American companies such as intervenor 
47th Street Photo, Inc. and amicus curiae K Mart Corporation pur- 
chase large quantities of these imports and offer them for sale at 
prices often far below those of retailers selling goods the American 
trademark owner has authorized for importation. However, since 
these goods are sold outside of the trademark owner’s intended 
chain of distribution, they frequently have different warranties and 
packaging from that intended by the trademark owner. This pat- 
tern of unauthorized importation is part of what is known as the 
gray market. 

The Customs Service does not prohibit gray market imports as 
described above. The Customs Service interprets § 1526(a) to deny 
trademark owners the right to require the exclusion of trade- 


} Plaintiff's complaint seeks relief in the nature of mandamus. In a later filing, plaintiff conceded that declar- 
atory relief would be adequate. Therefore, the court will treat plaintiff's action as one for declaratory or injunc- 
tive relief. 

219 U.S.C. § 1526(a) provides: 

Except as provided in subsection (d) of this section, it shall be unlawful to import into the United States any 
merchandise of foreign manufacture if such merchandise, or the label, sign, print, package, wrapper, or recepta- 
cle, bears a trademark owned by a citizen of, or by a corporation or association created or organized within, the 
United States, and registered in the Patent and Trademark Office by a person domiciled in the United States, 
under the provisions of sections 81 to 109 of title 15, and if a copy of the certificate of registration of such trade- 
mark is filed with the Secretary of the Treasury, in the manner provided in section 106 of said title 15, unless 
written consent of the owner of such trademark is produced at the time of making entry. 
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marked goods manufactured abroad when the trademark owner 
has authorized the foreign manufacturer to apply the trademark to 
the goods. 19 C.F.R. § 133.21 (1983). Plaintiff contends that the 
Customs Service’s interpretation of § 1526(a) is contrary to law. 
This matter is before the court on plaintiff's and defendants’ cross- 
motions for summary judgment.* 


EXHAUSTION OF ADMINISTRATIVE REMEDIES 


Initially, amicus curiae Kmart contends that this action should 
be dismissed because plaintiff has failed to exhaust its administra- 
tive remedies. This court will, where appropriate, require the ex- 
haustion of administrative remedies. 28 U.S.C. § 2637 (1982). Plain- 
tiff has satisfied this requirement. 

On May 14, 1982, plaintiff submitted to the Customs Service a 
formal request for a letter ruling that would bar commercial im- 
portation of goods bearing the Vivitar trademark unless Vivitar 
consented to the importation.® Plaintiff supplemented this request 
with further information on July 15, 1982 and August 25, 1982. The 
Customs Service has never formally responded to this request. As 
Kmart admits, a Customs letter ruling is agency action which is 
subject to judicial review. Under the circumstances of this case, 
failure to act on plaintiff's request for a letter ruling amounts to 
final agency action through withholding of relief. 5 U.S.C. 
§ 551(10B), (13), §704 (1982). Plaintiff waited over eighteen 
months for a formal response to its request. It would be pointless 
and unjust to require plaintiff to await a ruling that may never be 
made.” 

Moreover, the issue before the court is purely one of the validity 
of the administrative interpretation of a statute. There is no prob- 
lem with identifying the pertinent facts contained in the adminis- 
trative and legislative history. Thus, little would be gained by 


319 C.F.R. § 133.21 provides in relevant part: 

(b) Identical trademark. Foreign-made articles bearing a trademark identical with one owned and record- 
ed by a citizen of the United States or a corporation or association created or organized within the United 
States are subject to seizure and forfeiture as prohibited importations. 

(c) Restrictions not applicable. The restrictions set forth in paragraphs (a) and (b) of this section do not 
apply to imported articles when: 

(1) Both the foreign and the U.S. trademark or trade name are owned by the same person or business 
entity; 
(2) Phe foreign and domestic trademark or trade name owners are parent and subsidiary companies 
or are otherwise subject to common ownership or control (see §§ 133.2(d) and 133.12(d)); 
(3) The articles of foreign manufacture bear a recorded trademark or trade name applied under au- 
thorization of the U.S. owner; 
19 C.F.R. § 133.21 (b), (c) only speaks to seizure and forfeiture of trademarked goods. The parties agree that the 
Customs Service uses the same criteria for determining whether to exclude goods bearing a registered trade- 
mark. 

*This court has previously determined that it has jurisdiction over plaintiff's claim. Vivitar Corporation v. 
United States, 7 CIT —, 585 F.Supp. 1419 (1984). 

5 Letter rulings are authorized by 19 C.F.R. § 177.1 et seg. (1983). They represent the official position of the 
Customs Service until modified or revoked. 19 C.F.R. § 177.9. 

6 It should be noted that the instant case arises under 28 U.S.C. § 1581(i). The court expresses no opinion as to 
the appropriate circumstances for judicial review of requests for letter rulings that may be eventually reviewa- 
ble pursuant to 28 U.S.C. § 1581(h). 

7 The Customs Service is engaged in an ongoing inquiry into gray market trade practices. 49 Fed. Reg. 21453 
(1984). There is no indication that this inquiry will lead to agency action responding to plaintiff's request. And 
regardless, the Customs Service will not issue a letter ruling involving any issue while the issue is being litigat- 
ed before this court. 19 C.F.R. § 177.7. 
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awaiting a possible response to plaintiffs request for a letter 
ruling. See National Automatic Laundry and Cleaning Council v. 
Schultz, 443 F.2d 689, 695 (D.C. Cir. 1971). 

Kmart apparently contends that the present action is not pre- 
sented properly as an appeal from the Customs Service’s failure to 
act, since plaintiff's initial action was presented in the form of a 
mandamus action. This contention is meritless. Plaintiff's com- 
plaint is not limited to requesting mandamus relief. And in any 
case, since plaintiff has satisfied the requirement of exhaustion of 
administrative remedies, it is irrelevant how its action for judicial 
review is labeled. 


Lack OF MATERIAL FACTUAL DISPUTES 


Intervenor opposes plaintiff's motion for summary judgment on 
the grounds that material issues of fact exist requiring a trial. “ ‘In 
ruling on cross-motions for summary judgment, the court must de- 
termine if there exist any genuine issues of material fact.’”’ PPG 
Industries, Inc. v. United States, 7 CIT —, Slip Op. 84-27 at 3 
(March 28, 1984) (Citing American Motorists Insurance Co. v. 
United States, 5 CIT —, Slip Op. 83-8 (February 1, 1983)). The court 
can only grant summary judgment if no material issues of fact are 
in dispute. Intervenor contends that a trial is necessary to deter- 
mine plaintiffs corporate structure. Intervenor argues that this is 
needed to ascertain the proper application of the Customs Service’s 
administrative practice to imports bearing plaintiff's trademark. 
Intervenor also contends that a trial is needed to determine the 
Customs Service’s historic administrative practice concerning un- 
authorized importation of goods bearing genuine trademarks. Inter- 
venor contends further that there is a factual dispute over whether 
plaintiff consents to the importation of all goods sold overseas by 
its subsidiaries, and whether plaintiff is harmed by this importa- 
tion.® 

Intervenor is correct in noting that plaintiffs relationship with 
its overseas manufacturers and subsidiaries is material. See 19 
C.F.R. § 133.21(c) (footnote 3, supra). But no material facts concern- 
ing this relationship are in dispute. Plaintiff admits that its over- 
seas distributors are wholly owned subsidiaries and that it consents 
to overseas manufacturers’ applying the Vivitar trademark to 
goods sold overseas. Thus, plaintiff admits all the material facts 
necessary to application of current Customs Service policy. What 
plaintiff contests is the legality of that policy. 

Intervenor is also correct in noting that the Customs Service’s 
historic administrative practice is relevant to determining the 
proper application of § 1526(a). See Norwegian Nitrogen Products 


§ Intervenor also contends that a number of plaintiff's factual allegations should not be considered due to the 
absence of certified copies of supporting documents. Court of International Trade Rule 56(f). The court declines 
to require full technical compliance with Rule 56(f) because the documents referred to by intervenor either sup- 
port undisputed facts (plaintiff's ownership of the Vivitar trademark in America) or nonmaterial facts. See Rule 
1 of this court. 
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Co. v. United States, 288 U.S. 294, 311 (1933). But again no trial is 
necessary concerning this issue. All parties and amici curiae have 
submitted substantial material documenting the administrative 
history of § 1526(a). No party has challenged the authenticity of the 
material submitted. The court may take judicial notice of the mate- 
rial submitted and of material reviewed in its independent legal re- 
search into the history of § 1526(a). These are legislative facts of 
general application, not specific to the parties, which the court may 
freely notice. See Fed. R. Evid. 201(a), Notes of Advisory Commit- 
tee; Treasure Salvors, Inc. v. Unidentified Wrecked and Abandoned 
Sailing Vessel, 569 F.2d 330, 336 (5th Cir. 1978); Association of Na- 
tional Advertisers, Inc. v. Federal Trade Commission, 627 F.2d 1151, 
1161-1163 (D.C. Cir. 1979), cert. denied, 447 U.S. 921 (1980). 

Intervenor’s contention that plaintiff impliedly consents to the 
importation of goods bearing its trademark also does not require 
trial. Intervenor has not contended that plaintiff has consented in 
writing to the entries it now wishes to control. Such a contention 
would be a material factual dispute. See 19 U.S.C. § 1526(a). Instead 
intervenor contends that facts admitted by the plaintiff concerning 
its structure and licensing arrangements require the court to imply 
as a matter of law that plaintiff consents to importation of all 
goods manufactured by its licensees bearing its trademark. This 
contention is disputed by the parties, but it does not require a trial 
since it is a legal issue, and all the material facts concerning the 
issue are undisputed. 

Finally, plaintiff's contention that it is commercially injured in 
various ways by unauthorized imports is not material to plaintiffs 
action under § 1526(a). The statute does not require any trademark 
owner to demonstrate actual commercial injury. Thus, the fact that 
intervenor disputes this contention is irrelevant.® 

Therefore, the court concludes that there are no material issues 
of fact requiring trial and that this case is appropriate for summa- 
ry disposition. 


History oF § 1526(a) 


The central issue in this case is the proper construction of 
§ 1526(a). Plaintiff contends that the plain language of the statute 
gives it the right to require the exclusion of all goods bearing the 
Vivitar trademark. Plaintiff further contends that this construction 
is supported by the legislative and administrative history of the 
statute. Defendant and intervenor concede that the literal lan- 
guage of § 1526(a) supports plaintiff's construction. But they con- 
tend that the legislative history demonstrates that Congress in- 
tended a much narrower scope than that which is evident in the 
literal words of § 1526(a), and that this construction is supported by 


® Plaintiff's standing to bring this action is not challenged. It alleges a legal injury stemming from adverse 
agency action. See 28 U.S.C. § 2631(i). 
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the Customs Service’s longstanding administrative practice and 
Congressional ratification. 

The principle purpose of statutory construction is to determine 
and give effect to Congressional intent. United States v. Siemens 
America, Inc., 68 CCPA 62, 68, 653 F.2d 471 (1981), cert. denied, 454 
U.S. 1150 (1982). To determine Congressional intent, the court must 
look to the language of the statute. Jd. But statutory language 
cannot control if clearly demonstrated Congressional intent re- 
quires a different construction. Bob Jones University v. United 
States, — U.S. —, 103 S. Ct. 2017, 2025 (1983); Church of the Holy 
Trinity v. United States, 143 U.S. 457, 459 (1892). Legislative history 
is important evidence of Congressional intent. British Steel Corpo- 
ration v. United States, 6 CIT —, 573 F.Supp. 1145, 1148 (1983). And 
in construing a statute, the administrative practice of the agency 
charged with administering the statute is entitled to substantial 
deference. Zenith Radio Corporation v. United States, 437 U.S. 443, 
450 (1978); Melamine Chemicals, Inc. v. United States, 732 F.2d 924 
(Fed. Cir. 1984). Therefore, a careful examination of the legislative 
and administrative history is essential in determining the intended 
scope of § 1526(a). 

Congress first restricted importation of merchandise bearing 
trademarks in 1871. 16 Stat. 580 (1871). This act and a number of 
subsequent acts restricted importation of merchandise bearing a 
trademark that “copied or simulated” a domestic trademark. These 
restrictions were put in their current form by the Trademark Act 
of 1905, Pub. L. No. 58-84, 33 Stat. 724 (1905). Section 27 of the act 
(now 15 U.S.C. § 1124 (1982)) provides in relevant part that “no ar- 
ticle of imported merchandise * * * which shall copy or simulate a 
trade-mark registered in accordance with the provisions of this Act 
* * * shall be admitted to entry * * *.” 

After enactment of this section, a pair of Second Circuit cases 
tested the meaning of the term “copy or simulate.’”’ Fred Gretsch 
Mfg. Co. v. Schoening, 238 F. 780 (2d Cir. 1916); A. Bourjois & Co, 
Inc. v. Katzel, 275 F. 539 (2d Cir. 1921), rev'd, 260 U.S. 689 (1923). In 
the Gretsch case, a German company manufactured violin strings 
under the trademark ‘“Eternelle.” Schoening had an exclusive 
agency for the sale of “Eternelle” strings in the United States and 
registered “Eternelle’” as his trademark in the United States. 
Gretsch purchased “Eternelle” strings in Germany and attempted 
to import them. Schoening sought to bar the importation, claiming 
that the trademark on Gretsch’s strings copied or simulated its 
trademark despite the fact that the imported strings were identical 
to the strings Schoening marketed. In Katzel, a French company 
manufactured face powder in France and sold it in the United 
States under its trademark “Java”. The French company sold its 
entire United States operation and trademark to Bourjois. Bourjois 
then imported the powder from France, repackaged it, and sold it 
under the “Java” trademark. Katzel bought the powder directly 
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from the French manufacturer and sold it in the original French 
packaging. Bourjois brought suit claiming that Katzel’s use of the 
“Java” trademark violated Bourjois’ trademark rights. 

In both cases, the Second Circuit held that the trademark on the 
challenged imports did not copy or simulate the plaintiffs’ marks. 
The court decided that section 27 was not intended to bar imports 
bearing a trademark if the trademark accurately described the 
manufacturing source for the goods. 


There is no exclusive right to the use of a name or symbol or 
emblematic device to denote the authenticity of the article 
with which it has become identified by association. The name 
has no office except to vouch for the genuineness of the thing 
which it distinguishes from all counterfeits; and until it is 
sought to be used as a false token * * * the law of trade-mark 
cannot be invoked. 


A. Bourjois & Co. v. Katzel, 275 F. at 541, quoting Apollinaris Co. v. 
Scherer, 27 F. 18, 20 (2d Cir. 1886). 


LEGISLATIVE HISTORY 


Section 1526(a) was enacted in response to the Second Circuit de- 
cision in Katzel. As Judge Hand noted, it “was intended only to 
supply the casus omissus, supposed to exist in section 27 of the Act 
of 1905 * * *, because of the decision of the Circuit Court of Ap- 
peals in Bourjois v. Katzel. * * * Had the Supreme Court reversed 
that decision [earlier], it would not have been enacted at all.’”’ Coty, 
Inc. v. LeBlume Import Co., Inc., 292 F. 264, 269 (S.D.N.Y. 1923), 
aff'd, 293 F. 344 (2d Cir. 1923). The section was added as a floor 
amendment to the Tariff Act of 1922, Pub. L. No. 67-318, § 526, 42 
Stat. 975 (1922). The legislative history is sparse, consisting of a 
short floor debate and a brief paragraph in the Conference Report. 
But the history makes very clear that the purpose of § 1525(a) was 
to reverse the Second Circuit Katzel decision. The Conference 
Report notes: 


A recent decision of the circuit court of appeals holds that 
existing law does not prevent the importation of merchandise 
bearing the same trade-mark as merchandise of the United 
States, if the imported merchandise is genuine and if there is 
no fraud upon the public. The Senate amendment makes such 
importation unlawful without the consent of the owner of the 
American trade-mark. 


H.R. Rep. No. 1228, 67th Cong., 2d Sess. 158 (1922). 

In the floor debates, both proponents and opponents of the sec- 
tion note that the purpose of the section was to give trademark 
owners the protection denied them by the Second Circuit. One of 
the section’s sponsors, Senator McCumber noted “the courts have 
held that we cannot prevent any product being shipped into the 
United States if it is in violation of a trade-mark where the foreign 


451-135 0 - 84-5 
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maker has sold trade-mark and all, patent and everything in the 
United States.” 62 Cong. Rec. 11604 (1922). Another proponent, 
Senator Sutherland noted that: 


[Ajll that this paragraph does is to prevent fraud, and I be- 
lieve that the Senate is in favor of protecting the property 
rights of American citizens who have purchased trademarks 
from foreigners, and when these foreigners deliberately violate 
the property rights of those to whom they have sold these 
trademarks by shipping over to this country goods under those 
identical trade-marks. 


Id. at 11603. Senator Moses objected to the section because “[a] case 
involving its entire principle has been heard in the circuit court of 
appeals and is not on its way to the Supreme Court of the United 
States for final determination.” !° Jd. 

The floor debate was brief,!! but far-ranging. A number of exam- 
ples where the section would apply were discussed. In all of them, 
the sponsors made clear that the purpose of the amendment was to 
protect an American trademark owner who had purchased the 
right to use a trademark in America from an independent foreign 
company. Senator McCumber illustrated the limited scope intended 
for the section: 


Suppose not only the patent but the trade-mark, which is 
“Bayer’s Aspirin” with a red cross, is sold to an American con- 
cern outright. The patent will defend against any importations 
so long as the patent lasts; but suppose, now, the patent ex- 
pires. Then the German firm, notwithstanding that they have 
sold all rights, including the trade-mark, begin to ship in 
Bayer’s Aspirin with the same kind of a trade-mark that they 
had before, although the right is owned in the United States. 
According to the decision that was read by the Senator from 
West Virginia the American purchasers of these rights are en- 
tirely unprotected, and this is to give the opportunity to pro- 
tect the American purchaser. That is all there is to it * * *. 


Id. at 11604; see remarks of Senator Sutherland, supra. 

At the end of the debate, Senator Lenroot expressed a concern as 
to whether the section would apply in a case involving facts similar 
to the facts at issue here. Senator Lenroot wanted to know whether 
an international corporation could designate an American agent to 
register its trademark in the United States and then use that regis- 
tration to bar unauthorized imports. “I want to inquire whether 
any American could purchase [the product] abroad and import it 
without the written consent of [the] agent here in the United 
States, and if not, why not? There is no fraud, no deceit.” Jd. at 
11605. Senator McCumber clearly did not believe that the section 
applied to these facts. “[I]f there has been no transfer of trade- 
mark, that presents an entirely different question. * * * The mere 


10 The Katzel case was awaiting decision in the Supreme Court at this point. 
11 The Senate considered the section under a rule limiting debate to ten minutes. 
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fact of a foreigner having a trade-mark and registering that trade- 
mark in the United States, and selling the goods in the United 
States through an agency, of course, would not be affected by the 
provision.” Jd. Apparently Senator Lenroot was unconvinced that 
the language proposed was sufficiently narrow to achieve the 
stated purpose. He restated his example, making clear that the 
agent registering the trademark was domiciled in the United 
States, and stated that under the section the product “could not be 
bought in the markets of the world and sold here without the writ- 
ten consent of the [trademark owner] or [its] agent domiciled here 
in America.” Jd. 

However, the sponsors of the section apparently did not believe 
that the section created these rights. And all concerned with the 
debate believed that the purpose of the section was to reverse the 
result in Kaizel. 

Shortly after § 1526(a) became law the Supreme Court reversed 
the Second Circuit decision in Katzel. In Katzel, the Supreme Court 
held that the Trademark Act of 1905 outlawed importation of 
trademark goods from a foreign manufacturer when the foreign 
manufacturer had sold the American trademark to the plaintiff. 
The court held that this followed from the law governing assign- 
ment of trademark rights. A. Bourjois & Company, Inc. v. Katzel, 
260 U.S. 689, 691 (1923); Trademark Act of 1905, Pub. L. No. 58-84, 
§ 10, 33 Stat. 727 (1905). In a similar case, the Supreme Court held 
that § 27 of the 1905 act (§ 1124) required the same result. A. Bour- 
jJois & Co., Inc. v. Aldridge, 263 U.S. 675 (1923) answering questions 
certified at 292 F. 1013 (2d Cir. 1922). 

Since Congress passed § 1526(a) to provide rights that the Su- 
preme Court held were already provided by the Trademark Act of 
1905, it is not surprising that the Bureau of Customs issued one set 
of regulations to implement both statutes. Customs Regulations of 
1928, Articles 475-480. These regulations offer little insight into 
the Bureau of Customs’ interpretation of § 1526(a). The relevant 
language notes that “[t]rade-marks owned by an American citizen 
* * * are entitled to the protection of section 526 * * * if the mark 
has been registered.” Jd. at Article 476. But the regulations do not 
describe what does or does not constitute a violation of the section. 

Section 1526(a) was reenacted without change in the Tariff Act of 
1930. Congress debated the section at length in the context of a 
proposed amendment which would have drastically altered the sec- 
tion.!2 The debate contains only brief references to the existing 
scope of § 1526(a), but it seems to reflect the views of the original 
sponsors. Senator Reed noted: 


At the present time the tariff laws forbid the importation of 
an article bearing a trademark registered in America unless 


12 The proposed amendent would have outlawed importation of all goods bearing a trademark registered by 
an American citizen. The amendment was intended to compel American trademark owners to produce their 
goods domestically. 71 Cong. Rec. 3871 (1929). 
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the owner of that trademark consents in writing to the impor- 
tation. Obviously the purpose of that provision is to protect the 
American owner of the trademark against importations of arti- 
cles which have been stamped with his mark without his con- 
sent. 


71 Cong. Rec. 3878 (1929). 


ADMINISTRATIVE POLICY AND PRACTICE 


Customs Regulations issued shortly after the reenactment of 
§ 1526(a) could be read as suggesting that the Bureau of Customs 
would apply the section broadly. 


Prohibition of entry.—Entry is prohibited of imported mer- 
chandise bearing a genuine trade-mark when such trade-mark 
is recorded with the Treasury Department and registered 
under the trade-mark law of February 20, 1905, if compliance 
is had with all provisions of section 526 of the Tariff Act of 
1930, provided the period of protection for such trade-mark has 
not expired. 


Customs Regulations of 1931, Article 518(a). 

If the Bureau of Customs did intend a sweeping result, that view 
was short lived. In 1936, the Bureau of Customs issued a new regu- 
lation setting out its interpretation of §1124 and § 1526(a). T.D. 
48537 (1936). Article 518 was amended to read: 


Prohibition of importation.—(a) Merchandise of foreign or 
domestic manufacture is prohibited importation when it bears 
a name or mark which copies or simulates a trade-mark or 
trade name entitled to the protection of the Trade-Mark Act of 
1905 or the Trade-Mark Act of 1920, unless such merchandise 
is imported by or for the account of, or with the written con- 
sent of, the owner of the protected trade-mark or trade name. 

(b) A name or mark (including a name or mark which is a 
genuine trade-mark or trade name in a foreign country) on an 
article of foreign manufacture identical with a trade-mark or 
trade name protected by the trade-mark laws of the United 
States, as well as a name or mark on an article of foreign or 
domestic manufacture counterfeiting such protected trade- 
mark or trade name, or so resembling such protected trade- 
mark or trade name as to be likely to cause confusion or mis- 
take in the minds of the public or to deceive purchasers, shall 
be deemed for the purposes of these regulations to copy or sim- 
ulate such protected trade-mark or trade name. However, mer- 
chandise manufactured or sold in a Wh reign country under a 
trade-mark or trade name, which trade-mark is registered and 
recorded, or which trade name is recorded under the trade- 
mark laws of the United States, shall not be deemed for the 
purpose of these regulations to copy or simulate such United 
States trade-mark or trade name if such foreign trade-mark or 
trade name and such United States trade-mark or trade name 
are owned by the same person, partnership, association, or cor- 
poration. 
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T.D. 48537 (1936) (emphasis is added). 

The new regulation appears to respond to the concerns raised by 
Senator Lenroot in the initial debate over § 1526(a). Goods of for- 
eign manufacture bearing a genuine trademark were prohibited 
imports absent the American trademark owner’s consent.!? But 
this protection was not extended if the same entity owned the for- 
eign and domestic trademarks. Thus, the plaintiff in Katzel that 
bought the United States trademark rights to a product was pro- 
tected. Imports of genuine goods bearing the trademark of the for- 
eign company that sold its U.S. rights were outlawed. But the 1936 
regulation bars a company from registering a trademark in both 
the United States and abroad, selling the trademarked goods in 
both markets, and restricting the importation of the goods it sells 
abroad. !4 

The essential thrust of this regulation has remained unchanged 
since 1936. 

In 1953, the Bureau of Customs expanded its construction of the 
limits on § 1526(a). T.D. 53399 (1953). The new regulation, 19 C.F.R. 
§ 11.14, denied trademark owners the right to prohibit imports if 
the American and foreign trademarks were owned by related com- 
panies as defined by § 45 of the Lanham Act, Pub. L. No. 79-489, 60 
Stat. 443 (1946).15 This regulation was consistent with Customs’ 
policy in the application of the prior regulation. Commissioner of 
Customs Frank Dow explained Customs’ policy in a 1951 letter to 
Senator Paul Douglas. 


As interpreted by the Bureau, section 526 prohibits importa- 
tion of genuine articles of foreign origin bearing a genuine 
trade-mark valid in the foreign country which articles were 
not produced by or with the authority of the United States 
owner of such mark. * * * 

However, if the United States trade-mark owner and the 
owner of the foreign rights to the same mark are one and the 
same person, articles produced and sold abroad by the foreign 
owner may be imported by anyone for the reason that the 
trade-mark owner has himself introduced the articles into com- 
merce or authorized such introduction and may not unreason- 
ably restrict the use of the product thereafter. For this purpose 
a foreign subsidiary or licensee of the United States trade- 


13Plaintiff and amicus curiae COPIAT contend that the 1936 regulations do not limit § 1526(a). They note that 
the limiting language of Article 518 is only directed to imports bearing a trademark that copies or simulates a 
registered trademark. They argue that § 1526(a) does not refer to marks that copy or simulate a registered mark 
so the regulation does not limit § 1526(a). The court rejects this construction of the regulation. Article 518 plain- 
ly states that a trademark on an article of foreign manufacture identical with an American trademark “shall be 


deemed for the purposes of this regulation to copy or simulate” the American trademark. § 1526(a) is specifically 
targeted at these articles. Therefore, it seems Customs intended Article 518 to implement § 1526(a). 

14In testimony before Congress, the United States Tariff Commission contended that § 1526(a) could not be so 
limited, and that the 1936 regulation only applied to enforcement of § 1124. Hearings on H.R. 82 before the 
Subcommittee of the Senate Committee on Patents, 78th Cong. 2d Sess. 86-87 (1944). This construction is not 
entitled to substantial weight since the Tariff Commission was not the agency charged with enforcing § 1526(a). 
As discussed in note 13, supra, the Commission’s construction of the 1936 regulation is plainly wrong. 

18Section 45 of the Lanham Act provides in relevant part: 

The term “related company” means any person who legitimately controls or is controlled by the registrant or 
applicant for registration in respect to the nature and quality of the goods or services in connection with which 
the mark is used. 
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mark owner is considered to stand in the same shoes as such 
trade-mark owner. 


In 1959, the Bureau of Customs amended 19 C.F.R. § 11.14 to 
eliminate the provision for related companies. T.D. 54932 (1959). 
There is no evidence that this amendment reflected a substantive 
change in Customs’ policy, especially since the amendment re- 
tained the limitation based on ownership of the foreign and domes- 
tic trademark by the same person, partnership, association, or cor- 
poration. 

The Bureau of Customs reaffirmed its interpretation of § 1526(a) 
in a pair of letters in 1962 and 1963, a series of letters in 1968 and 
1969, and a 1969 Treasury decision. Deputy Commissioner Flinn 
wrote in 1963: 


It has been the Bureau’s position for many years that in per- 
mitting anyone to import merchandise manufactured or sold 
by the foreign parent or subsidiary corporation of an American 
trademark owner is the correct interpretation of section 526 of 
the tariff act and section 42 of the trademark law. 


And in 1962 he wrote: 


It is the Bureau’s opinion that a foreign wholly owned sub- 
sidiary and its United States parent corporation are the same 
corporation within the meaning of section 11.14(b) of the Cus- 
toms Regulations. This interpretation has been consistently ap- 
plied for some years before insertion of the “related compa- 
nies” provision in the customs regulations and since the “relat- 
=e provision was deleted from the regulations in 


In 1968, Paul K. McCarthy, Assistant Director (Restricted Mer- 
chandise) for Customs wrote Peter Gray, the Managing Director for 
plaintiffs predecessor corporation: 


[I]t is our position that only trademarks, on foreign-made 
products, which were unauthorized when introduced into for- 
eign commerce are prohibited importation under section 1526, 
title 19, United States Code. Thus if any goods sold to markets 
abroad by a foreign branch, subsidiary, or agent should be of- 
fered for importation into the United States, those goods would 
be considered to bear genuine “VIVITAR” trademarks and 
would be admissible to entry. This position is based on the leg- 
islative and judicial history of 19 U.S.C. 1526. 


And in 1969, Mr. McCarthy wrote again to Mr. Gray analyzing the 
statutory basis for Customs’ interpretation. 


The purpose of the relevant law, section 1526, title 19, 
United States Code, is to protect American firms which have 
bought trademarks from foreign firms, against fraudulent com- 
petition by the foreign firms. Obviously this purpose is not 
served when an American trademark owner authorizes foreign 
use of his genuine trademark, even though it is not intended 
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~~ merchandise so marked will be imported into the United 
tates. 


And T.D. 69-12(2) (1969) provides: 


Trademarks and Trade Names.—The trademark or trade 
name on imported foreign-produced merchandise shall not be 
deemed to copy or simulate a registered trademark or trade 
name, if the foreign producer is the parent or subsidiary of the 
American owner or the firms are under a common control. 
Further, if a foreign producer has been authorized by the 
American owner to produce and sell goods abroad bearing the 
recorded trademark or trade name, merchandise so produced 
and sold is deemed admissible. 


In 1972, the Bureau of Customs revised 19 C.F.R. § 11.14. The 
new regulation, 19 C.F.R. § 183.21, embodied the construction of 
§ 1526(a) which the Customs Service (previously named Bureau of 
Customs) had generally maintained, from 1936.1° The regulation 
makes clear that Customs will not restrict genuine imports bearing 
a trademark registered in the United States if the foreign and do- 
mestic trademark owners are the same, closely related, or the 
American trademark owner consented to the application of its 
trademark to the imported goods. The Justice Department’s com- 
ments on the regulation provide a detailed analysis of, and further 
justification for, Customs’ interpretation of § 1526(a). Justice ana- 
lyzed the litigated history of the Katzel case and the legislative his- 
tory of § 1526(a) and agreed that Congressional intent and public 
policy required a narrow reading of § 1526(a). Letter from Walker 
B. Comegys, Acting Assistant Attorney General, Antitrust Division 
to Myles J. Ambrose, Commissioner of Customs, dated April 19, 
1971.17 

Although Customs’ stated policy seems clear, there is some evi- 
dence that the Bureau of Customs did not always apply its con- 
struction of § 1526(a) uniformly. In the hearings on the Lanham 
Act, the Justice Department objected to New Jersey Zinc Compa- 
ny’s use of its trademark to restrict imports. 


[Section 1526] obviously was designed to prevent the importa- 
tion into the United States of foreign merchandise bearing 
counterfeit trade-marks, etc. It was the ingenuity of the New 
Jersey Zinc Co.’s lawyers to pervert this provision [sic] of the 


16 See footnote 3, supra. 

17Plaintiff contends that the Customs Service’s interpretation of § 1526(a) as explained by the Justice Depart- 
ment should be given little weight because it has not been consistently maintained. Plaintiff relies heavily on an 
amicus curiae brief filed by the Antitrust Division and signed by the Chief Counsel of the Customs Service in 
Bell & Howell: Mamiya Co. v. Masel Supply Co., 719 F.2d 42 (2d Cir. 1983). The brief does not persuasively dem- 
onstrate any inconsistency in policy. The focus of the Mamiya case is the right of a trademark owner to enjoin 
the importation of goods bearing infringing trademarks under § 1124. The brief discusses at length the policies 
involved in trademark infringement and the relevance of antitrust law. The brief mentions § 1526(a) only in 
passing and suggests that the legislative history of the various trademark laws does not conclusively require the 
court to limit protection of the trademark laws when an American trademark owner is related to a foreign 
manufacturer of the trademarked goods. Because the Mamiya brief focuses on trademark infringement and anti- 
trust issues and not on § 1526(a), and because the brief does not attempt to comprehensively analyze the policy 
or legislative history behind § 1526(a), the court does not consider the brief directly inconsistent with Customs’ 
long maintained position on § 1526(a). 
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Tariff Act to serve their own purposes, namely, to exclude ab- 
solutely from the United States zinc produced abroad under li- 
censes granted by New Jersey Zinc Co. under its patents and 
bearing New Jersey’s trade-mark as required by New Jersey. 


Hearings on H.R. 82 before a Subcommittee of the Senate Commit- 
tee on Patents, 78th Cong., 2d Sess. 68 (1944). Also, the briefs filed 
by the Justice Department in an antitrust action indicated that 
Customs was excluding perfumes bearing American trademarks 
even though the foreign trademark for the perfumes was owned by 
companies related to the American trademark owners. United 
States v. Guerlain, Inc., 155 F.Supp. 77, 79-80 (S.D.N.Y. 1957), va- 
cated and remanded, 358 U.S. 915 (1958), dismissed, 172 F.Supp. 107 
(S.D.N.Y. 1958).18 

The Bureau of Customs’ exclusion of goods bearing the Guerlain 
and the New Jersey Zinc trademarks appears contrary to Customs’ 
policy as contained in their regulations and the letter of Commis- 
sioner Dow. It is especially difficult to see how Customs could ex- 
clude the goods in Guerlain if Customs knew the foreign and the 
domestic trademark owners were commonly controlled. This would 
have been directly contrary to the newly promulgated Customs reg- 
ulations of 1953. 

John F. Atwood, a Customs Law Specialist, provides a plausible 
explanation for this apparent inconsistency in practice in his com- 
prehensive review of Customs’ interpretation of § 1124 and § 1526. 
In discussing the Guerlain case, he concludes that the Bureau of 
Customs “had always denied complete exclusionary protection to 
an American trademark registrant when it knew the importer to 
be a subsidiary or parent of the foreign user of the trademark. 
Prior to 1953, however, the Customs Regulations were not set up to 
specifically elicit this kind of information.” Atwood, Import Restric- 
tions on Trademarked Merchandise—The Role of the United States 
Bureau of Customs, 59 Trademark Rep. 301, 307 (1969). “[S]lome 
Customs trademark recordants who had recorded before 1953 un- 
doubtedly continued to be permitted to exclude merchandise from 
their foreign supplier, since Customs did not know of the relation- 
ship between the two entities.” Jd. at 310. This interpretation is 
supported by the Customs Regulations governing recording of 
trademarks. Customs Regulations of 1936, Article 519. 

Therefore, the court concludes that, since 1936, Customs, in es- 
sence, has construed § 1526(a) so as to deny American trademark 
owners the right to exclude goods manufactured abroad bearing 
their trademarks, when control of the foreign trademark is in the 


18 Guerlain is one of several antitrust actions involving a group of closely related French perfume manufac- 
turers and their American distributors. The Justice Department alleged that the defendants monopolized the 
importation and use of their product. The American distributors prevented any competitors from importing the 
French manufacturers’ trademarked products by registering the identical trademarks in the United States and 
demanding that the Bureau of Customs exclude any imports by competitors. Apparently the Bureau of Customs 
excluded competing imports despite the close relationship between the foreign manufacturers and the American 
distributors. Brief of the United States on Motion to Vacate Judgments and to Remand to the District Court for 
Consideration of Motion to Dismiss Filed by United States, Guerlain, Inc. v. United States, 358 U.S. 915 (1958). 
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hands of the American trademark owner. Customs, in its own writ- 
ings, and in the writings it gathered in the regulation promulga- 
tion process, has provided persuasive exegesis of the legal justifica- 
tion for this construction. See letters of Commissioner Dow, Mr. 
McCarthy, and Mr. Comegys. Thus, this construction is entitled to 
substantial weight. Securities and Exchange Commission v. Sloan, 
436 U.S. 103, 117-118 (1978). Customs’ longstanding construction 
has been consistently applied since at least 1962, and, as discussed 
above, probably reflects Customs general practice under its regula- 
tions since 1936. 


CONGRESSIONAL RATIFICATION 


In 1976 and 1978, Congress indicated its acceptance of Customs’ 
interpretation of § 1526(a) by failing to amend § 1526(a) when it en- 
acted legislation closely related to this provision. In 1976, a House 
Report, prepared as background for the proposed Customs Modern- 
ization Act of 1975, carefully examined the administrative practice 
under § 1526(a). The report noted that § 1526: 


Has been consistently interpreted by the United States Cus- 
toms Service for the past 20 years as excluding from protection 
foreign-produced merchandise bearing a genuine trade-mark 
created, owned, and registered by a citizen of the United States 
if the foreign producer has been authorized by the American 
trade-mark owner to produce and sell abroad goods bearing the 
recorded trade-mark. 


H.R. Rep. 138, 94th Cong., 2d Sess. 54 (1976). In 1978, another 
House Report repeated the analysis of the 1976 report. H.R. Rep. 
621, 95th Cong., 1st Sess. 27 (1978). Both reports were prepared in 
the context of proposals for substantial amendments to § 1526. 

In 1978 Congress adopted two major amendments to § 1526. The 
first permitted travelers to freely import trademarked goods for 
personal use. Pub. L. No. 95-410, 92 Stat. 903 (1978) (19 U.S.C. 
§ 1526(d)). The second specified the procedure to be followed by the 
Customs Service when it discovers imported goods bearing a coun- 
terfeit mark. 92 Stat. 903-904, 19 U.S.C. § 1526(e). Congress exam- 
ined Customs’ administrative practice towards imports bearing 
both genuine and counterfeit trademarks. After this examination, 
Congress decided to define strict statutory standards for imports 
bearing counterfeit marks while not altering Customs’ administra- 
tive practice concerning imports bearing genuine marks. This fail- 
ure to alter § 1526(a) is sufficient indication of Congressional acqui- 
escence in Customs’ administrative practice. Haig v. Agee, 453 U.S. 
280, 301 (1981).19 


19 Plaintiff contends that Congressional approval should not be inferred since neither the Senate Report nor 
the Conference Report discuss Customs’ administrative practice concerning § 1526(a). This contention is not per- 
suasive. The Conference Report notes that the Conference Committee considered whether the new § 1526(e) 
would apply to all goods regulated by § 1124 or only counterfeit goods. Section 1124 regulates imports of genuine 
goods, counterfeit goods, and goods bearing marks deceptively similar to registered trademarks. The Senate ac- 

Continued 
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VALIDITY OF CURRENT AGENCY INTERPRETATION 


This case presents a conflict between the expansive literal lan- 
guage of § 1526(a) and the much narrower construction contained 
in the legislative history and administrative practice. The court 
will not determine the scope of § 1526(a) by mechanically applying 
the language of the statute. Nor will it blindly defer to administra- 
tive practice or the legislative history. The court must determine 
the scope Congress intended for § 1526(a) from all these sources.?° 

The court will give deference to a longstanding agency construc- 
tion and practice under a statute it is charged with administering. 
Commonwealth Oil Refining Co. v. United States, 60 CCPA 162, 
173-177, 480 F.2d 1352 (1973). The agency construction will be 
upheld if it is a reasonable interpretation of the statute. The court 
“ ‘need not find that [the agency’s] construction is the only reasona- 
ble one, or even that it is the result [the court] would have reached 
had the question arisen in the first instance in judicial proceed- 
ings.’ Zenith Radio Corporation v. United States, 487 U.S. 448, 450 
(1978), quoting Unemployment Compensation Commission v. 
Aragon, 329 U.S. 143, 153 (1946). 

Customs’ construction of § 1526(a) is entitled to even greater def- 
erence here because, despite substantial controversy, Customs has 
consistently maintained it and Congress accepted it when the inter- 
pretation was brought to its attention while it was amending 
§ 1526. Zemel v. Rusk, 381 U.S. 1, 11-12 (1965); Norwegian Nitrogen 
Products Co. v. United States, 288 U.S. 294, 313 (1933). 

Therefore, the question is whether Customs’ interpretation is 
“sufficiently reasonable” to be accepted by this court in light of the 
normal aids to statutory construction. Zenith Radio, 437 U.S. at 
450; Train v. Natural Resources Defense Council, 421 U.S. 60, 75 
(1975). The court is convinced that Customs’ interpretation is a rea- 
sonable construction reflecting Congress’ intent, and in fact is a 
necessary construction of the statute to avoid results Congress 
clearly did not intend. 

To determine the meaning Congress intended for a statute, the 
court must look to “the evil it was designed to remedy * * *, the 
situation as it existed, and as it was pressed upon the attention of 
Congress.” Church of the Holy Trinity, 143 U.S. at 463; See also 
Federal Deposit Insurance Corporation v. Tremaine, 133 F.2d 827, 
830 (2d Cir. 1943). This rule has special force in this case because 
the sponsors of § 1526(a) repeatedly stated that the purpose of the 


cepted the House position that the section should only apply to counterfeit goods. It is reasonable to assume that 
the conference accepted Customs’ policy concerning genuine goods. See H.R. Rep. 1517, 95th Cong., 2d Sess. 17 
(1978). 

20 Plaintiff argues at length that the court should not consider the legislative and administrative history of 
§ 1526(a) because the plain language of the statute would allow plaintiff to prevaill. The statutory language is, of 
course, fundamental to understanding Congressional intent. But even though “courts are ordinarily dutybound 
to interpret statutes in accordance with their clear meaning, statutory clarity does not bar a court’s consider- 
ation of legislative history where such history clearly indicates ‘that Congressional intent differed from that 
manifested by the language used.’” British Steel Corporation v. United States, 6 CIT —, 573 F.Supp. 1145, 1148, 
quoting Zenith Radio Corporation v. United States, 1 CIT 180, 184, 509 F.Supp. 1282 (1981). See also discussion 
supra at page 11. 
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section was only to reverse the Katzel decision. As shown by the 
legislative history, Congress adopted § 1526(a) to protect an Ameri- 
can trademark owner, like the one in Katzel, who had purchased 
the trademark of an independent foreign company. Congress decid- 
ed it was unfair to permit unauthorized imports of goods bearing 
the foreign company’s trademark. These imports violated the rights 
the American trademark owner purchased from the foreign compa- 
ny in an arms-length transaction. This is the problem Congress was 
confronted with by the Katzel decision, and the sole purpose of 
§ 1526(a) was to resolve this problem. 

Moreover, construing § 1526(a) to apply when a foreign source of 
imports is related to, or the agent of, the American trademark 
owner could lead to results that Congress could not reasonably 
have intended when it enacted the section. Plaintiffs reading of 
§ 1526(a) would give a foreign manufacturer of trademarked goods 
a competitive advantage over an American manufacturer when 
both were engaged in world-wide marketing of their product. Since 
§ 1526(a) only applies to goods manufactured abroad, the American 
manufacturer would not be able to employ § 1526(a) to restrict un- 
authorized imports of its goods sold by its overseas distributors.” 
See § 1526(a), footnote 2 supra. But the foreign manufacturer could 
form an American subsidiary corporation, transfer the American 
trademark rights to that corporation, and then have the subsidiary 
use § 1526(a) to restrict any unauthorized imports of the foreign 
manufacturer’s goods. The only way an American trademark 
owner could overcome this marketing advantage is by moving its 
manufacturing operations abroad so it too could restrict access to 
the United States market. 

The Tariff Act of 1922 is “An Act To * * * encourage the indus- 
tries of the United States.” Tariff Act of 1922, Pub. L. No. 67-318, 
Preamble, 46 Stat. 590 (1922). Congress was, in large part, motivat- 
ed by a desire to protect American industry from the competitive 
advantages it saw available to foreign industry. S. Rep. No. 595, 
67th Cong., 2d Sess., 1-3 (1922), H.R. Rep. No. 248, 67th Cong., 1st 
Sess., 1-2 (1921). It is difficult to believe that a Congress so con- 
cerned with protecting American industry would give foreign in- 
dustry an important competitive advantage that could only be rem- 
edied by American industries fleeing abroad. This result is particu- 
larly unreasonable given that § 1526(a) was intended to protect 
“the property rights of American citizens who have purchased 
trade-marks from foreigners * * * when these foreigners deliber- 
ately violate these property rights.” 62 Cong. Rec. 11603. No 
member of Congress involved in the debate of § 1526(a), which was 
enacted as part of the Tariff Act of 1922, believed that the purpose 
of § 1526(a) was to encourage the foreign manufacture of trade- 
marked goods. Plaintiff's interpretation of § 1526(a) would permit 


21 Although this scenario does not appear to raise problems under current market conditions, it is nonetheless 
a possibility under plaintiff's construction. 
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an unintended construction of the literal language of § 1526(a) to 
give a competitive advantage to foreign manufacturers contrary to 
the basic purposes of the Tariff Act of 1922 and the expressed Con- 
gressional intent in enacting § 1526(a). 

Plaintiff contends that the Customs Service’s interpretation of 
§ 1526(a) is unreasonable because it permits gray market importers 
to unfairly exploit plaintiff's good will.22 According to this argu- 
ment, plaintiff markets goods bearing its trademark under a varie- 
ty of different circumstances worldwide. In some markets, plain- 
tiffs goods are marketed with a minimum of supporting expenses. 
Plaintiff contends that the low price for its goods in these markets 
reflects minimal expense on advertising, merchandising, customer 
services and warranties. In the United States, plaintiff incurs sub- 
stantial expenses in support of its trademark. It advertises the 
quality of its mark extensively. It maintains a wide network of au- 
thorized distributors to insure quality and widespread availability. 
It offers a variety of customer services. And it offers an extensive 
warranty program. Plaintiff contends that its higher prices in the 
United States reflect the added expenses incurred in building its 
reputation. Plaintiff contends that sellers of gray market goods 
who purchase goods abroad, which are not priced to reflect the rep- 
utation plaintiff built in the United States, “free ride” on plaintiff's 
reputation here.? 

There are several answers to this argument. Intervenor contends 
that it does not free ride on plaintiff's reputation because it also 
incurs substantial advertising, marketing, and warranty expenses 
on behalf of goods bearing plaintiff's trademark. Also, plaintiff 
could protect itself against free riding by using marketing and la- 
beling practices to make clear that goods plaintiff sells abroad are 
not supported by the same services as those plaintiff sells in the 
United States. 

But the fundamental answer to this argument is that it poses a 
problem that § 1526(a) was not intended to deal with. Congress en- 
acted § 1526(a) as a special remedy to protect American businesses 
that purchase foreign trademarks from imports that violate the 
rights the American businesses purchase. On the other hand free 
riding can be a form of unfair competition affecting any trademark 
owner. Free riding is regulated under the Lanham Act, 15 U.S.C. 
§ 1114, and by non-statutory law. See, e.g., Professional Golfers As- 
sociation v. Bankers Life & Casualty Co., 514 F.2d 665, 670-671 (5th 
Cir. 1975). Plaintiff would apparently have the court infer that 
Congress intended § 1526(a) as an additional remedy for violations 
of the law of unfair competition generally. There is no evidence 


22 The United States District Court in Osawa & Co. v. B & H. Photo, 83 Civ. 6874 (S.D.N.Y. May 24, 1984) 
accepted this theory when it expressed strong doubt as to the validity of Customs’ current policy under § 1526(a). 

23 It should be noted that this alleged free riding only exploits plaintiff's added costs in the United States. 
When plaintiff sells its goods abroad through its overseas distributors it receives full value for the cost of 
making and distributing the goods abroad. 
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that Congress intended such a sweeping scope to § 1526(a), and the 
court declines to so interpret it. 

If plaintiff is suffering from unfair competition generally, relief 
might be available under the Lanham Act or other laws.24 But 
plaintiff has brought his claim under § 1526(a) and has not at- 
tempted to prove the elements of a claim for unfair competition. 
Plaintiff seeks an unqualified right to demand exclusion of unau- 
thorized imports bearing its trademark. Section 1526(a) does not 
give plaintiff this right. 

Finally, the court is reluctant to disturb the Customs Service’s 
longstanding construction of § 1526(a) because of the substantial 
commercal reliance on Customs’ interpretation. Customs has uni- 
formly applied this interpretation since at least 1962, and business 
has been built based on this interpretation. Reliance, of course, 
would not justify Customs’ maintaining a position clearly contrary 
to law, nor is it sufficient to persuade the court not to entertain 
plaintiffs suit on the grounds of laches. But as discussed above, 
Customs’ construction of § 1526(a) is reasonable and consistent with 
Congressional intent. Congress has acquiesced in this interpreta- 
tion despite continuing public controversy. Congress is best suited 
to determine whether the current balance in trademark rights in 
international commerce is inappropriate. 

THEREFORE, IT IS ORDERED: Plaintiff's motion for summary judg- 
ment is denied. Defendants’ motion for summary judgment is 
granted. 

JANE A. RESTANI, 
Judge. 


Dated: New York, New York, this 20th day of August 1984. 
Judgment 
JANE A. RESTANI, Judge 


VIVITAR CORPORATION, PLAINTIFF v. UNITED STATES, ET AL., DE- 
FENDANTS and 47TH STREET PHOTO, INC., DEFENDANT-INTERVENOR 


Court No. 84-1-00067 


This case having been submitted for decision and the Court, after 
deliberation, having rendered a decision therein; now, in conformi- 
ty with that decision, 

IT IS HEREBY ORDERED: That plaintiff's motion for summary judg- 
ment is hereby denied; and it is further 

OrpDERED: That defendants’ cross-motion for summary judgment 
is granted; and that this action be and the same is dismissed. 


24 Whether this court has jurisdiction to grant relief regarding unfairly competing imports is an open ques- 
tion upon which this court expresses no opinion. The court does not wish to imply by this discussion that plain- 
tiff has an unfair competition claim. 
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VicTAULIC Co. OF AMERICA, PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 79-5-00823 
Before: BERNARD NEWMAN, Senior Judge. 


On Plaintiff's Motion To Compel Answers to Interrogatories 


INTERROGATORY LACKING FACTUAL SPECIFICITY 


Where plaintiff's interrogatory to the Government broadly re- 
quested disclosure of facts upon which an allegation of the com- 
plaint was denied, defendant’s answer to the interrogatory was 
held not to be inadequate where the interrogatory failed to direct 
defendant’s response into any specific factual channel. 


INTERROGATORY SEEKING IDENTIFICATION OF KNOWN SELLERS OF 
MERCHANDISE 


Plaintiff's interrogatory to the Government sought identification 
of all known sellers of malleable cast-iron pipe and tube fittings 
who sell such castings without having certain operations performed 
on the castings. Defendant responded that it could not possibly 
identify all such sellers; that the Government could not possibly 
know whether all the referenced operations were performed in a 
case of a particular seller; and that respecting imports, it may not 
be known whether the importations are for resale or consumption. 

Held: defendant’s offer to provide plaintiff wtih a computer 
print-out setting forth the entry numbers, ports of entry and names 
of the importers of record for all merchandise entered under item 
610.70, TSUS, from January 1982 to the present, is a reasonable re- 
sponse to plaintiff's interrogatory. Plaintiff's motion to compel is 
granted to that extent. 


INTERROGATORY REQUESTING IDENTIFICATION OF IMPORTED MALLEA- 
BLE Cast-IRON PIPE OR TUBE FITTINGS 


Where plaintiff's interrogatory requested defendant to identify 
ten different imported malleable cast-iron pipe or tube fittings clas- 
sified under item 610.70, TSUS, imported at five ports of entry, 
which have not been advanced in condition by operations or proc- 
esses subsequent to the casting process, and defendant’s response 
disclosed five ports where such merchandise had been entered, 
plaintiff's motion to compel further response is denied. The inter- 
rogatory is totally devoid of any direction as to the manner in 
which defendant is to identify a particular fitting, and the interrog- 
atory is ambiguous in the use of the term “different”’. 


[Plaintiff's motion granted in part and denied in part.] 


(Dated August 21, 1984) 
Fitch, King & Caffentzis (Richard C. King, Esq., of counsel) for plaintiff. 
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Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch, and 
Michael P. Maxwell, Esq. for defendant. 


BERNARD NEwMAN, Senior Judge: 


INTRODUCTION 


By its present motion under Rule 37(a) of the rules of this Court, 
plaintiff seeks to compel defendant to further answer three of 
plaintiff's second set of interrogatories served cn April 11, 1984. On 
July 10, 1984 defendant served its responses to the interrogatories, 
but plaintiff asserts that the answers to paragraphs 13, 14, and 15 
are “insufficient” in that defendant did not supply the requested 
information. 


BACKGROUND 


The merchandise at issue consists of malleable cast-iron pipe fit- 
tings, known as Victaulic couplings, imported from Canada 
through the Port of Newark, New Jersey, which couplings are used 
to join two lengths of pipe. The imports were classified by Customs 
as malleable cast-iron fittings advanced in condition by operations 
or processes subsequent to the casting process, under item 610.74, 
Tariff Schedules of the United States (TSUS). Plaintiff contends 
that the imports are classifiable as malleable cast-iron fittings, not 
advanced in condition by operations or processes subsequent to the 
casting process, under item 610.70, TSUS. 

It is agreed by the parties that the central issue on the merits is 
whether the imported castings have been ‘advanced in condition 
by operations or processes subsequent to the casting process.” Spe- 
cifically, the factual question presented is whether the removal of 
burrs, fins, gates, sprues, risers, cleaning and straightening of the 
castings, and grinding for the removal of excrescences, occur “‘sub- 
sequent to the casting process”, as contended by defendant. See, 
e.g., United States v. Philipp Overseas, Inc., 68 CCPA 438, C.A.D. 
1268, 651 F.2d 747 (1981); United States v. Baron Tube Co., 47 CCPA 
69, C.A.D. 730 (1960); Commercial Shearing & Stamping Co. v. 
United States, 65 Cust. Ct. 91, C.D. 4060, 317 F. Supp. 750 (1970), 
aff'd., 59 CCPA 208, C.A.D. 1067, 464 F.2d 1048 (1972); and Klockner 
Inc. v. United States, 8 CIT —, Slip Op. 84-81 (July 6, 1984). 


Interrogatory 13 


Paragraph 20 of the complaint alleges in substance that the re- 
moval of burrs, fins, gates, sprues, risers, cleaning and straighten- 
ing of the casting, and grinding for removal of excrescences must 
occur before a merchantable casting exists. In its answer, defend- 
ant denies this allegation. 

Interrogatory 13 and defendant’s response read: 
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13. State the factual basis for defendant’s denial of {| 20 of 
the complaint. 

The merchandise is a “malleable cast-iron fitting” prior to 
being subjected to the processes enumerated in paragraph 12 
through 19 of plaintiff's complaint. Said merchandise may 
therefore be merchantable prior to undergoing these process- 
es. 


Plaintiff contends that the above answer is insufficient in that it 
consists of opinion or conjecture, and is unsupported by any recita- 
tion of fact. Defendant urges that its response to interrogatory 13 
was adequate in light of the breadth and ambiguity of the interrog- 
atory. 

The Court agrees with defendant’s position. Plainly, by its denial 
of plaintiff's allegation in paragraph 20 of the complaint, defend- 
ant’s factual position is that a merchantable casting may exist 
prior to being subjected to the processes enumerated in paragraphs 
12 through 19 of plaintiff's complaint. Unfortunately for plaintiff, 
interrogatory 13 fails to direct the Government’s response into any 
specific factual channel (e.g., sales use, etc.). If plaintiff desired a 
factually specific response, it should have submitted a fact-specific 
question; Victaulic cannot now complain that its broad interrogato- 
ry 13 did not elicit specific facts. 

Accordingly, plaintiff's motion to compel respecting interrogatory 
13 is denied. 


Interrogatory 14 


Interrogatory 14 and defendant’s answer read: 


14. Identify all known sellers of malleable cast-iron pipe and 
tube fittings who sell such castings without having all of the 
operations described in {12 through 19 of the complaint [re- 
moval of burrs, fins, gates, sprues, risers, cleaning and 
straightening of the castings, and grinding for the removal of 
excrescences| performed on those castings, identifying for each 
such seller the casting so sold, and the operations described 
a are not performed on those castings. [Emphasis in origi- 
nal. 

The Government cannot possibly know the identity of all 
sellers, importers and domestic producers of malleable cast- 
iron pipe fittings and whether the referenced operations 
were or were not performed in each instance. With respect 
to imports (it may not be known whether the importations 
were for resale or consumption) the Customs Service’s 
records indicate that from January, 1982 to approximately 
the present over 200 entries in over 20 different ports of 
entry have involved merchandise which was entered under 
item 610.70. Thus, gathering the information requested is 
unduly burdensome and not likely to lead to the discovery of 
relevant and/or admissible evidence. 

Moreover, information regarding specific products or sell- 
ers of specific products is trade secret information which 
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may be privileged as to disclose confidential information 
from entry papers is prohibited by law. 


As apparent from the above, interrogatory 14 requests defendant 
to identify ‘all known sellers” of malleable cast-iron pipe and tube 
fittings, which fittings did not have all of the operations described 
in paragraphs 12 through 19 of the complaint performed on the 
castings. As aptly pointed out in defendant’s answer to interrogato- 
ry 14, the Government cannot possibly know whether all the refer- 
enced operations were performed in the case of a particular seller; 
and regarding imports, it may not be known whether they were for 
resale or consumption. Hence, we need not reach defendant’s fur- 
ther objections to interrogatory 14 on the grounds that the infor- 
mation sought would be burdensome to gather, would be irrelevant 
and may be privileged. 

However, the Court is of the opinion that defendant’s offer to 
furnish plaintiff with a computer print-out provides a reasonable 
response to the interrogatory. In this connection, defendant has of- 
fered to disclose the entry numbers, ports of entry and the names 
of the importers of record for all merchandise entered under item 
610.70, TSUS from January 1982 to the present. Consequently, 
plaintiff's motion to compel discovery relative to interrogatory 14 is 
granted to the extent that defendant will provide plaintiff within 
thirty days of this order with a computer print-out disclosing the 
entry numbers, ports of entry, and names of the importers of 
record for all merchandise entered under item 610.70, TSUS from 
January 1982 to the present. 


Interrogatory 15 
Interrogatory 15 and its answer read: 


15. Identify ten different imported malleable cast-iron pipe 
or tube fittings which were classified under TSUS item 610.70, 
including those imported at at least five ports of entry, which 
have not been advanced in condition by operations or processes 
subsequent to the casting process. 

Such merchandise has been entered and most likely liqui- 
dated under item 610.70 at, among other ports, the following 
five ports: 

(1) Cleveland 

(2) Chicago O’Hare 

(3) Los Angeles 

(4) Miami 

(5) New York Seaport 

The identification of such merchandise may be privileged 
information. 


1 Nonetheless, it should be pointed out that defendant’s reliance upon 18 U.S.C. § 1904 in support of its claim 
of privilege is totally misplaced since the cited provision concerns criminal penalties for disclosure of informa- 
tion or speculation in securities affecting the Reconstruction Finance Corporation. 
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Moreover, this interrogatory is burdensome and not calcu- 
lated to lead to the discovery of relevant and/or admissible 
evidence. 


Defendant contends that interrogatory 15 “is so ambiguous as to 
be meaningless because it is impossible to determine what plaintiff 
wants ‘identified,’ or how one identifies a pipe or tube fitting.’ The 
Court agrees. Indeed, the interrogatory in question is totally devoid 
of any direction as to the manner in which defendant is required to 
identify “different” pipe or tube fittings classified under item 
610.70, TSUS (i.e. identification by entry number, physical descrip- 
tion, invoice description, trade name, manufacturer, etc.). Nor is in- 
terrogatory 15 clear as to what plaintiff intends by use of the term 
“different’”’. Defendant has already identified five ports where the 
merchandise has been entered and “most likely liquidated under 
item 610.70;” but it remains unclear how many entries defendant 
would be required to retrieve and examine to definitively identify 
ten “different” malleable cast-iron pipe or tube fittings classified 
under TSUS item 610.70. Under the foregoing circumstances, plain- 
tiffs motion to compel discovery respecting interrogatory 15 is 
denied. 


CONCLUSION 


In view of the conclusions reached, it is hereby ordered: 
(1) Plaintiff's motion to compel discovery with respect to interrog- 


atory 13 is denied; 

(2) Plaintiffs motion to compel discovery with respect to interrog- 
atory 14 is granted to the extent that defendant shall provide 
plaintiff within thirty days of the entry of this order with a com- 
puter print-out disclosing the entry numbers, ports of entry, and 
names of the importers of record for all merchandise entered under 
item 610.70, TSUS from January 1982 to the present; 

(3) Plaintiff's motion to compel discovery with respect to interrog- 
atory 15 is denied; and 

(4) Plaintiff may serve additional interrogatories consistent with 
this opinion. 


(Slip Op. 84-97) 
INTER-PACIFIC CORP., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 77-1-00044 
Before, LANpIs, Senior Judge. 
Footwear 


Stare DEcIsIs 


Stare decisis is applicable where a decision in a prior case in- 
volves the same merchandise and the same issues as those in the 





DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 49 


present case. United States v. Mercantil Distribuidora, S.A. et al., 
45 CCPA 20, C.A.D. 667 (1957); Allen Forwarding Co., A/C Liberty 
Fabrics of New York, Inc. v. United States, 68 Cust. Ct. 66, C.D. 
4337, 340 F. Supp. 412 (1972). Where the merchandise or the issues 
are not the same the doctrine of stare decisis is not controlling. 
Corning Glass Works v. United States 79 Cust. Ct. 72, C.D. 4716, 448 
F. Supp. 262 (1977), rev'd, other grounds, 66 CCPA 25, C.A.D. 1216, 
586 F.2d 822 (1978); Mutual Supply Co. v. United States, 13 Cust. 
Ct. 181, C.D. 891 (1946). 


StarE DECcIsIS 


The rule of stare decisis does not apply if the case relied upon a 
prior tariff act and the present case arose under the Tariff Sched- 
ules of the United States where the pertinent provisions contain 
substantially different language which, in turn, presents different 
issues for the court to decide. Rico Imports Co. v. United States, 65 
Cust. Ct. 554, C.D. 4138, 320 F. Supp. 989 (1970), aff'd 60 CCPA 15, 
C.A.D. 1075, 469 F.2d 699 (1972); John H. Faunce, Inc., Masonite 
Corporation v. United States, 80 Cust. Ct. 139, C.D. 4747 (1978). 

To apply the concept of stare decisis as applied to similar mer- 
chandise under different tariff laws, the court must compare the 
language of the underlying tariff laws to find a common denomina- 
tor representing the standards by which the merchandise is to be 
classified. Absent this similarity of standards the doctrine cannot 


apply because there is no commonality of issues between the here- 
tofore decided cases and the case presently before the court. 


CoMMON MEANING—EXTERIOR SURFACE AREA 


The common meaning of the term exterior surface area is clear. 
It is a sensory perception manifest as being the outermost covering 
of a particular object without regard to the functionality of the cov- 
erage. 

Shoes imported into the United States from Taiwan were classi- 
fied by Customs officials pursuant to TSUS item 700.60 as footwear 
“other”. The importer contended that the merchandise should have 
been classified pursuant to TSUS item 700.55 as footwear, having 
uppers of which over 90 percent of the exterior surface is rubber or 
plastics. 

HE tp: The evidence of record including samples and legal author- 
ity establish that embroidery permanently attached to a vinyl 
upper of a shoe is a part of the upper and also part of the exterior 
surface area of the upper. Plaintiff failed to overcome the presump- 
tion of correctness attached to Customs’ classifications. 


[Judgment for defendant.] 
(Decided August 22, 1984) 


Leonard M. Fertman (James W. McDonald and Robert M. Pave at the trial and 
Leonard M. Fertman and James W. McDonald on the briefs) for the plaintiff. 
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Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch 
(Jerry P. Wiskin at the trial and on the brief), for the defendant. 


Lanois, Senior Judge: This case, tried before me on November 15, 
1983, in Los Angeles, California, involves the importation of certain 
footwear manufactured in Taiwan and subsequently imported into 
the United States between September 1975 and December 1975. My 
previous opinion on summary judgment appears in 1 CIT 338 
(1981). 

The merchandise was classified by Customs under 700.60 of the 
Tariff Schedules of the United States (TSUS). Plaintiff claims that 
said classification is incorrect and, affirmatively states that the 
proper classification should have been made pursuant to TSUS 
item 700.55. 

The pertinent statutory provisions, as modified by T.D. 68-9, are 
provided in TSUS as follows: 


SCHEDULE 7.—SPECIFIED PRODUCTS; AND NONENUMERATED 
PRODUCTS 


Part 1.—FooTwEAR, HEADWEAR AND Hat Brains; GLOVEs, 
LUGGAGE, HANDBAGS, BILLFOLDS, AND OTHER FLAT GOODS 


* * * * * * * 


SUBPART A.—FOOTWEAR 


* * * * * * 


The merchandise was assessed with duty as: 

Footwear (whether or not described elsewhere in this sub- 
part) which is over 50 percent by weight of rubber or 
plastics or over 50 percent by weight of fibers and 
rubber or plastics with at least 10 percent by weight 
being rubber or plastics: 

* * * * * * 


Other footwear (except footwear having uppers of which 
over 50 percent of the exterior surface area is leather): 
* ok 


20% ad val. 


Plaintiff claims that the footwear is properly classified as: 

Footwear (whether or not described elsewhere in this sub- 
part) which is over 50 percent by weight of rubber or 
plastics or over 50 percent by weight of fibers and 
rubber or plastics with at least 10 percent by weight 
being rubber or plastics: 


* * * * * * 


Other footwear (except footwear having uppers of which 
over 50 percent of the exterior surface area is leather): 
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Having uppers of which over 6% ad val. 

90 percent of the exterior 
surface area is rubber or 
plastics (except footwear 
having foxing or a foxing- 
like band applied or 
molded at the sole and 
overlapping the upper). 


At the trial plaintiff called two witnesses and introduced four ex- 
hibits. Additionally, the parties introduced a joint exhibit (Joint 
Exhibit A) pursuant to an agreement of the parties (R. 5-8). 

Plaintiff's initial witness was Mr. Frank G. Arnstein, an execu- 
tive vice president of Inter-Pacific Corp. and personally employed 
in the footwear industry for twenty-five years. His testimony indi- 
cates that he was employed by Inter-Pacific for twenty years and, 
at the time of the trial, he was in charge of merchandising and 
purchasing of shoes, both in the Orient and in Europe (R.9). He 
also participated in the design of footwear and, assisted in design- 
ing the merchandise in issue. The witness appeared to be well 
qualified in the shoe industry. 

On direct examination the witness testified that the embroidery 
sewn to the shoe upper was purely an ornamentation factor (R.18) 
and, that the sewn embroidery imparted no structural integrity to 
the merchandise. 

On cross-examination the witness stated that if the embroidery 
was removed there would be approximately two hundred (200) 
small perforations on the upper part of the shoe. The witness ad- 
mitted that the sewn embroidery is part of the outside surface or 
exterior surface of the upper shoe portion (R. 25) and further, a 
permanent part of the upper representing in excess of forty (40) 
percent of the exterior upper surface area. 

On redirect examination, Mr. Arnstein attempted to differentiate 
between something that is on the upper and something that is part 
of the upper, stating: 


On the upper means it would be part of the upper all sewn 
in. A part of the upper would be, you know, decoration or orna- 
mentation. (R. 28) 


On recross examination the witness hesitantly stated that the 
embroidery sewn on the upper shoe portion in the related Exhibits 
was strictly for decorative purposes and that part of the sewing (in- 
dicating where the pin holes were located) was a permanent affix- 
ing (R. 30). 

Plaintiff's final witness was Mr. Pasquale DiFabrizio, a self-em- 
ployed custom shoe designer and shoemaker. Direct examination 
bore out the fact that the witness had both an excellent history in 
the shoe designing industry and in the custom shoe construction in- 
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dustry. The witness testified that the embroidery sewn to the upper 
of shoe Exhibit I seemed purely as an ornamentation providing no 
structural integrity to the basic footwear (R. 36). He further stated 
that removal of the embroidery would not make the merchandise 
in issue unserviceable as footwear (R. 37). Mr. DiFabrizio also 
stated that the embroidery on the merchandise in issue was on the 
upper part of the shoe but, was not a part of the upper shoe. (R. 
38). 

On cross-examination the witness stated that embroidered 
sewing was intended to be part of the permanent surface of the 
shoe (R. 40). 

On recross examination the witness stated that the embroidery 
in Exhibits 1, 2, and 3 was part of the exterior surface of the upper. 

The central issue in this case is the composition of the exterior 
surface area of the shoe upper. However, before the court can de- 
termine the aforementioned issue it must initially resolve the pe- 
ripheral issue of what constitutes the shoe upper. Specifically, 
whether the embroidery sewn on the shoe upper is part of the exte- 
rior surface of the upper. 

Plaintiff basically contends that the embroidery sewn on the 
upper shoe should be disregarded in determining what constitutes 
the composition of upper exterior surface because the embroidery 
has no utilitarian function nor does it add to the usefulness of the 
shoe. In support of its argument plaintiff relies heavily on two 
cases, Castelazo & Associates, A/C Stonewall Trading Co. v. United 
States, 60 Cust. Ct. 649, C.D. 3486, 286 F. Supp. 318 (1969), aff'd, 57 
CCPA 16, C.A.D. 970, 417 F.2d 798 (1978), and Pitt and Scott v. 
United States, 55 Treas. Dec. 798, T.D. 43408 (1929). 

Defendant contends that the decisions in Castelazo and Pitt cases 
are not controlling as they were decided pursuant to a different 
tariff law then in effect. 

Reviewing all the evidence of record including the trial tran- 
script and relevant cases, I find that judgment should enter for de- 
fendant. 

Plaintiff's reliance upon the Castelazo case and the Pitt case is 
not warranted. 

Stare decisis is applicable where a decision in a prior case in- 
volves the same merchandise and the same issues as those in the 
present case. United States v. Mercantil Distribuidora, S.A. et al., 
45 CCPA 20, C.D.A. 667 (1957); Allen Forwarding Co., A/C Liberty 
Fabrics of New York, Inc. v. United States, 68 Cust. Ct. 66, C.D. 
4337, 340 F. Supp. 412 (1972). Where the merchandise or the issues 
are not the same the doctrine of stare decisis is not controlling. 
Corning Glass Works v. United States, 79 Cust. Ct. 72, C.D. 4716, 
448 F. Supp., 262 (1977), rev'd, other grounds, 66 CCPA 25, C.A.D. 
1216, 586 F.2d 822 (1978); Mutual Supply Co. v. United States, 13 
Cust. Ct. 181, C.D. 891 (1946). The rule of stare decisis does not 
apply if the case relied upon a prior tariff act and the present case 
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arose under the Tariff Schedules of the United States where the 
pertinent provisions contain substantially different language 
which, in turn, presents different issues for the court to decide. 
Rico Imports Co. v. United States, 65 Cust. Ct. 554, C.D. 4138, 320 F. 
Supp. 989 (1970), aff'd 60 CCPA 15, C.A.D. 1075, 469 F.2d 699 (1972); 
John H. Faunce, Inc., Masonite Corporation v. United States, 80 
Cust. Ct. 139, C.D. 4747 (1978). 

To apply the concept of stare decisis as applied to similer mer- 
chandise under different tariff laws, the court must compare the 
language of the underlying tariff laws to find a common denomina- 
tor representing the standards by which the merchandise is to be 
classified. Absent this similarity of standards the doctrine cannot 
apply because there is no commonality of issues between the here- 
tofore decided cases and the case presently before the court. 

An examination of the statutes in effect at the time of decision of 
the Pitt case and the Castelazo case indicates that the merchandise 
in those cases was classified pursuart to a different standard than 
that which is in effect and relevant under TSUS.! In Pitt and Cas- 
telazo the standard for classification was chief value. Under TSUS 
there is a bifurcated standard consisting of weight of the material 
and the combined exterior surface area of the principal components 
of the upper. 

The key issue in Pitt was that the article in issue should be clas- 
sified under its eo nomine designation commonly known as a shoe. 
In that case the ornament comprised the chief value of the article 
to be classified. Customs classified the article based upon the chief 
value of the ornament pursuant to paragraph 1428. The court, how- 
ever, could not overlook the fact that the basic article was a shoe. 
In reversing the classification the court stated: 


While these shoe ornaments are carried on the person, they 
are so carried as an integral part of the shoe. They are perma- 


1 The pertinent statutes in Castelazo were: 
Paragraph 153((e) of the Tariff Act of 1930, as modified by T.D. 53865 and T.D. 53877: 

Boots, shoes, or other footwear (including athletic or sporting boots and shoes), the uppers of which are com- 
posed wholly or in chief value of wool, cotton, ramie, animal hair, fiber, rayon or other synthetic textile, 
silk, or substitutes for any of the foregoing: 

With soles wholly or in chief value of india rubber or substitutes for rubber..... 20% ad val. 
Paragraph 1537(b) of the Tariff Act of 1930, as modified by T.D. 53865 and T.D. 53877: 
Manufactures of india rubber or gutta-percha, or of which these substances or either of them is the component 
material of chief value not specially provided for (except * * *): 
Boots, shoes, or other footwear, wholly or in chief value of india rubber. 12%% ad val. 
The yevees statues in Pitt were paragraphs 1405 and 1428 of the Tariff Act of 1922. 
ar. 1428. * * * and articles valued above 20 cents per dozen pieces, designed to be worn on apparel or 
carried on or about or attached to the person, such as and including buckles, * * * and like articles; all the 

foregoing * * * composed of metal, * * * 80 per centum ad valorem; * 

Par. 1405. Boots, shoes, or other footwear, the uppers, of which are com wholly or in cheif value or 
wool, cotton, ramie, animal hair, fiber, or silk, or substitutes for any of the foregoing, whether or not the 
soles are composed of leather, wood, or other material, 35 per centum ad valorem. 
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nently attached thereto. The article before us for classification 
is the shoe—the entirety—not the ornament attached. The 
shoe is an article of wearing apparel and is worn by the user 
“for warmth or protection like clothing.’’ We could not classify 
the shoe under paragraph 1428, and by reason of the fact that 
the ornament is a part of the shoe we can not classify the or- 
nament thereunder. Id., 801 


The court’s subsequent rationalization that the article of chief 
value was purely ornamental having no utilitarian value and 
whose removal would destroy the basic item, viz., the shoe, must be 
read in context with the court’s finding that the overall article be 
classified under its eo nomine designation as a shoe. The court was 
confronted with competing tariff provisions. It chose to follow the 
one that was “* * * much more definite, clear, comprehensive and 
narrow * * *” (Id., p. 803). The court did not decide whether the 
ornament was a part of the upper of the shoe. That was not in 
issue. Indeed, the court stated, “That the uppers of these shoes are 
in chief value of silk is not disputed.” Id., 800. The court did decide 
that because the ornaments had no utilitarian value they could not 
be classified as articles separate and apart from the shoe pursuant 
to paragraph 1428 and, therefore, they are deemed carried on the 
person as an integral part of the shoe. In essence, the court held 
that the eo nomine shoe designation took precedence over the com- 
ponent material of chief value, metal. 

Likewise, Castelazo is distinguishable on its facts. In Castelazo 
the issue was whether a fur-trimmed vinyl button glued to the 
upper of the footwear is considered part of the upper for tariff pur- 
poses or whether it is merely an ornamental accessory or trim not 
a part of the upper. In that case the court was very cognizant of 
the fact that the fur-trimmed vinyl button was merely glued to the 
upper and that its removal would not damage the slipper nor 
render it unsalable or unserviceable as footwear.? 

Additionally, the Appellate Court in affirming Castelazo stated, 
“The fact that a shoe might have only two functional parts does 
not compel a conclusion that everything in or on the shoe is a com- 
ponent of one of the functional parts.” Castelazo, 57 CCPA 16, 18. 

Furthermore, in Castelazo the fur material in issue was not di- 
rectly attached to the slipper but was attached to a button which 
in turn was attached to the slipper and then only to a small part of 


2 Castelazo was decided after a brief trial. The trial transcript consists of twelve (12) pages in its entirety of 
which eight (8) pages are devoted to the testimony of Mr. Lew Jackson, the only witness called. Mr. Jackson 
testified that the fur button was cemented to the slipper and that its removal would not affect the serviceability 
or the salableness of the slipper. 

The opinion stated that, “plaintiff's witness further testified that the fur button was used strictly for decora- 
tive or ornamental purposes and the removal of the button would not damage the slipper nor render the shoe 
unsalable or userviceable as footwear’. (Id., 651). Later in the opinion the court in applying the Pitt rationale to 
its facts quoted from Pitt, “* * * It is a part of the shoe and permanently attached thereto. To remove it [orna- 
ment] from the shoe would without doubt injure the shoe.” (Pitt, supra, 803). The later quote must have, of 
course, referred to the fact that the ornament in Pitt could not be classified separately under paragraph 1428. 
Indeed, the Pitt court completed the above quote with a final sentence to that paragraph stating, “It [ornament] 
cannot be classified separately.” (Id., 803). It appears that the court in Castelazo took certain language from Pitt 
out of context. 
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the upper part of the slipper. In the present case the alleged orna- 
mentation is attached to the upper by means of sewing through the 
vinyl upper creating a multitude of perforations. Plaintiff's wit- 
ness, Mr. Arnstein, on cross-examination testified that if the stitch- 
es which attach the embroidery to the vinyl were removed there 
would be approximately 200 small holes in the vinyl (R. 21). 

Additionally, the court in reviewing the samples introduced at 
the trial similarly concludes that the removal of the stitches at- 
taching the embroidery to the vinyl would result in numerous un- 
sightly holes in the vinyl. It is axiomatic that representative sam- 
ples of the imported merchandise are often potent witnesses, 
United States v. The Halle Bros. Co., 20 CCPA 219, T.D. 45995 
(1932), which may even serve to negative a witness’ testimony, Ka- 
limar, Inc. v. United States, 66 Cust. Ct. 112, C.D. 4178 (1971). 

Despite the testimony of Mr. Arnstein that removal of the em- 
broidery with the subsequent causation of many perforations would 
not render the merchandise unserviceable as a shoe the court, 
nonetheless, relying on examination of the evidentiary samples is 
of the opinion that if these stitches were removed salability of the 
merchandise would be severely if not totally impaired. 

In examining the statutory language under TSUS it is evident 
that Congress intended footwear be classified under item 700.55 
only when the exterior surface area of the upper is at least 90% of 
rubber or plastics. The statute does not differentiate between a 
functional or utilitarian part of the upper and an ornamental part 
of the upper. It refers only to the exterior surface thereof. 

Ordinarily, tariff terms are presumed to be used in their 
common meaning unless otherwise limited by Congress. United 
States v. Corning Glass Works, 66 CCPA 25, C.A.D. 1216, 586 F.2d 
822 (1978). As such, the courts may refer to dictionaries and other 
lexicons to aid them in interpreting statutory language. United 
States v. C. J. Tower & Sons of Buffalo, N.Y., 48 CCPA 87, C.A.D. 
770 (1961). 

The common meaning of the term exterior surface area is clear. 
It is a sensory perception manifest as being the outermost covering 
of a particular object without regard to the functionality of the cov- 
ering.* TSUS has effectively changed the classification standard so 
that the judicial distinction made between the upper and an orna- 
ment attached thereto is no longer of consequence. Rather, of 
import now is the manner in which something (whether ornamen- 
tal or not) is attached to the upper. If it is attached in such a way 
that it covers the underlying plastic surface and a normal viewing 
discloses that it constitutes at least part of the exterior surface 
area of the upper then that part constituting the external surface 


3 Webster’s Third New International Dictionary (1968 ed.) defines exterior as: “1. situated at and forming the 
outer surface or limit.” Funk and Wagnalls New Standard Dictionary of the English Language (1942 ed.) defines 
exterior as: “2. Forming the outer side (of) constituting or connected with the external part” (emphasis supplied). 

“3. Immediately and outwardly manifest; noted by the senses; visible.” Webster’s (supra) defines surface as: “1. 
The exterior or outside of an object or body: the outermost or uppermost boundary. 
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area of the upper must be deemed part of the upper and its compo- 
sition must be included in arriving at the overall area of the upper. 

Indeed, plaintiffs witness, Mr. Arnstein, testified that the em- 
broidery was intended to be permanently sewn on and that it is a 
permanent part of the exterior surface of the upper. (R.26) 

For this court to draw the distinction that because something is 
ornamental it cannot be deemed part of the upper when visibly it 
clearly forms part of the exterior surface of the upper would be 
adding a further dimension never intended by Congress. Schedule 
7, Part 1, Subpart A, Headnote 3(a) demonstrates the importance 
Congress placed on the visibleness or outward appearance of the 
exterior surface area, “. . . the rubber or plastics forming the exte- 
rior surface area specified, if supported by fabric or other material, 
must coat or fill the supporting material with a quantity of rubber 
or plastics sufficient to visibly and significantly affect the surface 
otherwise than by change in color. . .”. (emphasis supplied) 

Therefore, the court finds that for tariff purposes the alleged or- 
namental sewing is a part of the shoe upper and constitutes part of 
the exterior surface area of the upper. Further that said sewing 
represents in excess of ten percent of the exterior surface area of 
the upper based upon the affidavit and laboratory analysis by Ms. 
Irma Rueckert which was agreed upon by the parties. 

Moreover, plaintiff has failed to overcome the presumption of 
correctness attached to the Government’s classification. 28 U.S.C. 
§ 2639(a); Yamaha International Corp. v. United States, 7 CIT —, 
Slip Op. 84-20 (decided March 9, 1984). 


CONCLUSION 


Customs officials properly classified the merchandise in issue 
pursuant to TSUS item 700.60 as footwear having uppers of which 
less than ninety (90) percent of the exterior surface area is rubber 
or plastics. The Castelazo and Pitt cases do not constitute a viable 
precedent in this action as both fail to meet stare decisis require- 
ments. The samples submitted in evidence indicate that removal of 
the stitching attaching the embroidery to the vinyl upper would 
render the shoe unsalable. Plaintiff has not overcome the presump- 
tion of correctness attached to the Government’s classification. 

Therefore, this court respectfully finds that judgment shall be 
entered for defendant and, that the complaint is in all respects, dis- 
missed. 

Let judgment enter accordingly. 
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Judgment 
Lanpis, Senior Judge 


INTER-PACIFIC CORP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 77-1-00044 


This case having been duly submitted for decision and the Court, 
after due deliberation, having rendered a decision herein; now, in 
conformity with said decision, 

IT IS HEREBY, ORDERED, ADJUDGED, and DECREED: That the decision 
of the District Director of Customs for the Port of Los Angeles, 
California, sustaining Customs’ classification of imported shoes pur- 
suant to TSUS item 700.60 is, in all respects affirmed and, it is fur- 
ther 

ORDERED, ADJUDGED, and DECREED: 

That plaintiffs complaint is, in all respects, dismissed. 

Dated: New York, New York, August 22, 1984. 


(Slip Op. 84-98) 
FISHER GALLERIES, PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 81-3-00342 
Before: Forp, Judge. 
[Remanded.] 


(Decided August 22, 1984) 
Friedlander, Friedlander & Brooks, P.C. (Mark P. Friedlander, Jr., at the trial and 
on the brief) for the plaintiff. 
Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch 
(Barbara M. Epstein, at the trial and on the brief), for the defendant. 


Forp, Judge: This action involves the classification of embroi- 
dered silk and tapestry remnants imported from the People’s Re- 
public of China. Plaintiff contests the denial of a timely protest 
filed with respect to the merchandise at issue. Jurisdiction is pur- 
suant to 19 U.S.C. § 1514(a) and 28 U.S.C. § 1581(a). 

The subject merchandise was classified by the Customs Service 
under Item 365.91, Tariff Schedules of the United States (TSUS), 
and assessed with duty at a rate of 90 percent ad valorem, plus 25 
percent ad valorem under Item 766.30, TSUS. Plaintiff contends 
the articles involved are properly subjected to classification under 
Item 766.25, TSUS, and entitled to duty-free treatment. Defendant 
maintains the classification and assessment of duties by the Cus- 
toms Service was proper. 

The statutory provisions pertinent to this matter provide as fol- 
lows: 

Tariff Schedules of the United States, 19 U.S.C. § 1202: 
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ScHEDULE 3, Part 5, SUBPART C 


Net furnishings made on a lace, net, or knitting machine, 
whether or not ornamented; and other furnishings, orna- 
mented: 

* * * * 


Other 


* 


90% ad val. 
(Colmn 2 rate) 


ScHEDULE 7, Part 11, Suppart B 


Ethnographic objects made in traditional aboriginal styles 
and made at least 50 years prior to their date of entry: 
and other antiques made prior to 100 years before their 
date of entry: all the foregoing articles, including such 
articles which have been repaired or renovated without 
changing their original form or character: 


SCHEDULE 7, Part 11, SuBpart B 


Any article imported for sale A duty of 25% ad 
and claimed to be classi- val. in addition 
fieable under item 766.20 to any other 
or item 766.25, and thereaf- duty imposed on 
ter determined to be not such article 
authentic in respect to the under these 
antiquity claimed as a basis schedules 
- classification thereun- (Column 2 rate) 

er. 


Code of Federal Regulations 
19 CFR § 10.53(d): 


Antiques of the age prescribed by items 766.20 and 766.25, 
Tariff Schedules of the United States, or admitted under the 
provisions of paragraph (g) of this section, shall be admitted 
free of duty though repaired or renovated. If, however, an an- 
tique has been repaired with a substantial amount of addition- 
al material, without changing the original form or shape, the 
original and added portions shall be appraised and reported as 
separate entities and the basis for such report shall be plainly 
indicated on the invoice by the appraiser. In such cases duty 
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shall be assessed on the portion added. If the repairs consist of 
an addition to an article of a feature which changes it substan- 
tially from the article originally produced, or if the antique 
portion has otherwise been so changed as to lose its identity as 
the article which was in existence prior to the time prescribed 
in items 766.20 and 766.25, Tariff Schedules of the United 
States, the entire article shall be excluded from free entry 
ae items 766.20 and 766.25, Tariff Schedules of the United 
tates. 


The imported merchandise consists of embroidered remnants and 
the borders and backings attached thereto. The parties have stipu- 
lated that the center portions of the articles are more than one 
hundred years old. The question before the Court, therefore, is 
whether the addition of the non-antique borders and backings has 
so changed the character and identity of the merchandise to ex- 
clude it from duty-free classification as an antique. 

Fisher Galleries of Washington, D.C. was among the first art col- 
lectors invited to the People’s Republic of China following opening 
of trade relations with the United States. The owners of Fisher 
Galleries, Mrs. Miriam Fisher Reno and the late Mr. Fisher, first 
visited China in early 1970. On that occasion, accompanied by Chi- 
nese authorities, they were taken to a warehouse outside the city of 
Peking. There the Fishers were shown antique remnants, which 
they purchased and brought into this country for resale in their 
gallery. These remnants were classified as antiques and admitted 
through customs duty-free. Some years later, the Fishers returned 
to China and purchased similar antique remnants. To these rem- 
nants, however, the Chinese had added borders and backings (some- 
times referred to as “envelopes”) which were less than 10 years old. 
It is with these borders and backings attached that the Customs 
Service denied classification of the remnants as antiques upon 
entry, thereby initiating the imposition of additional duty under 
Item 766.30, TSUS. 

The sole witness at trial was Mrs. Miriam Fisher Reno, an au- 
thority on antique Chinese art.! Mrs. Reno testified as to the proce- 
dure followed in purchasing the remnants on her trips to China. 
On both occasions she selected antique pieces from among the 
choices made available to her. On her second trip, however, the 
Chinese had added a border and backing to the antique merchan- 
dise purchased. Mrs. Reno testified that she had witnessed first- 
hand the process by which the borders and backings were attached. 
The “envelopes” would be cut from a bolt of fabric and secured to 
the remnant with either a single straight stitch, water-soluble glue, 
or a combination thereof. The witness stated the purpose for this 
was to protect the fragile nature of the articles during handling. 


1 The witness is an art appraiser for the White House Gift Department and the Department of Commerce and 
a consultant to the Textile Museum and the Freer Art Gallery in Washington, D.C. 
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Upon arrival at plaintiff's gallery, the merchandise would be dis- 
played with the “envelope” attached, ostensibly to protect the rem- 
nants from damage during handling. When the sale of a remnant 
was realized, Mrs. Reno testified that one of the two procedures 
would be followed. In approximately 80 percent of the sales, the 
“envelope” would be removed and the remnant set in either a new 
border or a special double-frame, which holds the glass away from 
the merchandise for preservation and protection. In these in- 
stances, the Chinese border and backing would be discarded.? The 
remaining 20 percent of the remnants were sold with the Chinese 
border and backing intact. Whether these “envelopes” were subse- 
quently removed was beyond the knowledge of the witness. 

Plaintiff asserts the mounting of the antique remnants on the 
“envelopes” is temporary, for protective purposes only, and results 
in no new product being formed. Defendant maintains the import- 
ed merchandise is not properly classifiable as an antique because 
the article did not exist in its imported condition prior to one hun- 
dred years before entry. 

It is well-settled that imported merchandise must be classified 
with reference to its condition as imported. Amoco Oil Co. v. 
United States, — CIT —, 583 F. Supp. 581 (1984), appeal pending, 
Appeal No. 84-971; United States v. Citroen, 223 U.S. 407, 32 S.Ct. 
256, 56 L.Ed. 486 (1911); Olympus Corp. of America v. United States, 
72 Cust. Ct. 176, C.D. 4538 (1974). An equally well-established corol- 
lary to this rule, however, is found in the doctrine of entireties, a 
rule of classification resting on the proposition that articles are du- 
tiable in their condition as imported and that the actual nature of 
the article of commerce must be taken as the determinant. Under 
the doctrine of entireties, where an article is imported as a unit, 
but the components retain their individual identities and are not 
subordinated to the identity of the combination, duty will be im- 
posed on the individual entities of the combination as though they 
had been imported separately. Donalds Ltd., Inc. v. United States, 
32 Cust. Ct. 310, C.D. 1619 (1954); United States v. John Wanamak- 
er, Philadelphia, Inc., 20 CCPA 367, T.D. 46132 (1933); Selsi Co., 
Inc. v. United States, 2 Cust. Ct. 371, C.D. 160 (1939); E.M. Stevens 
Corp. v. United States, 56 Cust. Ct. 494, C.D. 2687 (1966), appeal dis- 
missed, 53 CCPA 155 (1966). 

It is apparent to the Court that the merchandise involved herein 
forms no new article having a character and identity different 
from either of its parts. These articles were purchased, sold, and 
presently retain their value as antique remnants, irrespective of 
whether the attached borders and backings are of less-than-antique 
status. The record indicates the “envelopes” are put on with single- 
stitch sewing and/or water-soluble glue; that the material for the 


2 The witness testified the combined value of the Chinese border and the backing attached to the individual 
remnants at issue ranged between $1.50 and $6.00, depending upon the amount of fabric involved. The retail 
value of the individual remnants ranged from $350.00 to $5,000.00 
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borders and backings is selected without regard to artistic enhance- 
ment; that all of the borders and backings which can be accounted 
for are routinely discarded when the remnants are mounted and 
the monetary value of this material is negligible. This evidence 
goes far in support of plaintiff's assertion that the borders and 
backings were attached for purposes of preservation and protection 
of the remnants during handling. Moreover, logic dictates the char- 
acter and identity of articles ranging in value from $350.00 to 
$5,000.00 are not changed or altered by the addition of material 
having a maximum value of $6.00. 

Defendant’s reliance on the holdings in American Shipping Co. v. 
United States, 1 Cust. Ct. 236, C.D. 54 (1938), and Amoco Oil Co., 
supra, is misplaced. In both of those cases, duty-free treatment was 
denied merchandise to which material had been added to change or 
enhance the value of the products involved. In the case at bar, 
there is insufficient evidence to show that the addition of the bor- 
ders and backing either changed or enhanced the antique nature of 
the remnant. Any change in the character or enhancement in 
value of the articles was minimal and merely incidental. 

That the doctrine of entireties should be applied to the present 
situation finds support in R. J. Goodwin’s Sons, Inc. v. United 
States, 22 CCPA 340, T.D. 47373 (1934). The Court therein held lith- 
ographic prints and the frames in which they were mounted not 
dutiable as entireties. Noting the prints could be easily removed 
from the frames, the Court saw no distinction in principle between 
the practice of segregating paintings and their frames and the 
prints and their frames for the purpose of assessing duty. The same 
principle is applicable in the present case. There is nothing before 
the Court to indicate the borders and backings serve any purpose 
other than preservation and protection. Their addition does not, in 
any material fashion, change or enhance the antique character of 
the merchandise. The Court finds, therefore, the center portion of 
the remnants to be segregable from the borders and backings for 
the purpose of assessing duty. 

In view of the foregoing, the remnant portion of the imported 
merchandise is entitled to classification under Item 766.25, TSUS. 
As such, the additional duty assessed under Item 766.30, TSUS, is 
inapplicable and to be refunded. 

There being incomplete information before the Court as to the 
precise value and type of material utilized for the borders and 
backings of the remnants, this matter is remanded to the Customs 
Service for the purpose of determining the proper value and classi- 
fication of these items. Judgment will be entered accordingly. 

Dated: New York, New York, August 22, 1984. 
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Judgment 


MorcGan Forp, Judge 


FisHER GALLERIES, PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 81-3-00342 


This case having been duly submitted for decision and the Court, 
after due deliberation, having rendered a decision herein; now, in 
conformity with said decision, 

IT IS HEREBY ORDERED, ADJUDGED, and DECREED: That the remnant 
portion of the merchandise is classifiable under Item 766.25, TSUS, 
and admitted duty-free; that the assessment of duty under Item 
766.30, TSUS, is improper and to be refunded; and that, for the sole 
purpose of determining the proper value and classification of the 
borders and backings to the remnants, this matter is remanded to 
the Customs Service. 

Dated at New York, N.Y., August 22, 1984. 


(Slip Op. 84-99) 


RESOURCES WAREHOUSING & CONSOLIDATION SERVICES, INC., 
PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 84-2-00194 
Before: CARMAN, Judge. 


MEMORANDUM OPINION AND ORDER 
[Judgment for defendant.] 


(Decided August 24, 1984) 


Siegel, Mandell and Davidson (Allan H. Kamnitz on the motion) for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch, 
Civil Division (Susan Handler-Menahem on the motion) for the defendant. 


CARMAN, Judge: This case is presently before the court on de- 
fendant’s motion for summary judgment. At issue is a challenge to 
an order issued by the United States Customs Service (Customs) re- 
voking plaintiff's status as a bonded customs warehouse. 

Customs, by Notice to Show Cause and Statement of Charges, 
dated November 8, 1983, informed plaintiff that revocation of its 
bonded status was being contemplated. The charges and specifica- 
tions involved plaintiff's noncompliance with the record-keeping 
procedures set forth in the Customs Regulations as well as its non- 
conformity with safety conditions. An administrative hearing was 
conducted and connection with the matter on December 9, 1983. On 
January 13, 1984, the hearing examiner issued his recommendation 
that plaintiff's bonded status be revoked. Finally, on January 26, 





DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 63 


1984, the Regional Commissioner of Customs issued a decision re- 
voking the bonded status of plaintiff's warehouse. 

The dispute first came before the Court of International Trade 
on February 10, 1984, by way of plaintiff's order to show cause for 
a preliminary injunction and temporary restraining order. On that 
date, while sitting in motion part, I issued a temporary restraining 
order prohibiting the Customs Service from revoking plaintiffs 
bonded warehouse status during the pendency of the injunction 
motion. Oral argument was heard on February 23, 1984. The court, 
on February 29, 1984, issued an order dissolving the temporary re- 
straining order and denying plaintiffs motion for a preliminary in- 
junction. Defendant now moves, unopposed, for summary judg- 
ment, or, in the alternative, for judgment dismissing the complaint 
for failure to state a claim.' 

Part 19 of the Customs Regulations contains the provisions gov- 
erning the proper maintenance of customs warehouses. After a 
visit by a Customs Warehouse Inspection Team, it was determined 
that plaintiff was not adhering to the requirements set forth in 19 
C.F.R. § 19.12 (1983), pertaining to proper recordkeeping. Plaintiff 
was also found in violation of marking and location system require- 
ments, as well as the safety and sanitary storage regulations of 19 
C.F.R. § 19.12(b)(5). 

In its petition for a preliminary injunction, plaintiff's principal 
grievance pertained to its alleged deprivation of counsel at the ad- 
ministrative hearing. As it had appeared earlier to the court, and 
as it now appears, plaintiff's contention lacks merit. Customs’ 
Notice to Show Cause expressly stated that “[y]ou may be repre- 
sented by counsel at [the] hearing.” Defendant’s Exhibit 1, at 5. In 
addition, a review of the transcript compiled at the administrative 
hearing reveals that plaintiff's representatives were fully informed 
regarding the right to have counsel present at the hearing. Plain- 
tiffs representative, nevertheless, knowingly proceeded without the 
benefit of counsel. See Transcript, at 3-7. 

It appears to the satisfaction of the court that no due process was 
withheld in connection with the revocation of plaintiff's bonded 
warehouse status. No misrepresentations were made and plaintiff 
was fully advised of its rights.? Further, the administrative proce- 
dures contained in 19 C.F.R. § 19.3 were regularly followed. 

Since there are no material facts in issue, this matter is suitable 
for disposition by way of summary judgment. See Clairol, Inc. v. 
United States, 7 CIT —, Slip Op. 84-74, at 3-4 (June 21, 1984). 


1 Subject matter jurisdiction in this action lies pursuant to 28 U.S.C. § 1581(i) (1), (4) (1982), since this matter 
involves issues arising out of the administration and enforcement of the customs laws within the contemplation 
of section 1581(i). See Bar Bea Truck Leasing Co. v. United States, 4 CIT 104, 107 (1982) (action to review the 
denial of a customhouse cartman’s license); Di Jub Leasing Corp. v. United States, 1 CIT 42, 46, 505 F. Supp. 
1113, 1117 (1980) (action to review Customs’ decision to revoke customhouse cartman’s license); see also Ameri- 
can Air Parcel Forwarding Co. v. United States, 1 CIT 293, 295, 515 F. Supp. 47, 50 (1981). 

Plaintiff's claim of a statutory “grace period” before the effectiveness of the revocation lacks merit. No such 
provision exists in 5 U.S.C. § 558 (1982). 
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Therefore, defendant’s motion for summary judgment must be, 
and hereby is, granted. 
A judgment will enter accordingly. 


(Slip Op. 84-100) 


ATLANTIC STEEL COMPANY, CONTINENTAL STEEL CORPORATION, 
GEORGETOWN STEEL CORPORATION, NorTH STAR STEEL TEXAS, 
INc., AND RARITAN RIVER STEEL COMPANY, PLAINTIFFS v. UNITED 
States OF AMERICA, DEFENDANT and COMPANHIA SIDERURGICA 
DE GUANABARA AND COMPANHIA SIDERURGICA BELGO-MINEIRA, 
INTERVENORS 


Court No. 84-4-00536 
Before WatTsSON, Judge. 


MEMORANDUM AND ORDER ON PLAINTIFF'S MOTION FOR 
INJUNCTIVE RELIEF 


(Decided August 24, 1984) 


Patton, Boggs & Blow (Charles O. Verrill, Jr., Frank R. Samolis, Michael D. Esch, 
and Jennifer A. Hillman of counsel) for plaintiffs, Continental Steel Corp., George- 
town Steel Corp., North Star Steel Texas, Inc., and Raritan River Steel Company. 

Fried, Frank, Harris, Shriver & Kampelman (David E. Birenbaum, Lead Counsel; 
Alan Kashdan and Matt T. Morley, of counsel) for plaintiff Atlantic Steel Company. 

Commercial Litigation Branch, Civil Division, Department of Justice (Richard K. 
Willard, Acting Assistant Attorney General, David M. Cohen, Director, J. Kevin 
Horgan of counsel) for defendant. 

Wald, Harkrader & Ross (Christopher A. Dunn of counsel) for intervenors-defend- 
ants COSIGUA and Belgo-Mineira. 


Watson, Judge: Plaintiffs have moved for a preliminary injunc- 
tion enjoining the defendant from enforcing the Commerce Depart- 
ment’s International Trade Administration’s (ITA) Early Determi- 
nation of Antidumping Duties ! (Early Determination) made pursu- 
ant to 19 U.S.C. § 1673e(c), as well as returning dumping margins 
to the pre-Early Determination levels. 

Plaintiffs allege that the ITA’s Early Determination was not 
made in accordance with the law, resulting in the improper reduc- 
tion of dumping margins from the approximately 65 percent level 
determined to exist in the ITA’s Antidumping Duty Order to a re- 
vised level of approximately 6 percent proclaimed by the ITA in 
the Early Determination in question. 

This Court finds that the plaintiffs are not entitled to an injunc- 
tion that would return dumping margins to their pre-Early Deter- 
mination level because such a remedy constitutes the ultimate 
relief plaintiffs are seeking. The Court does however, enjoin liqui- 
dations of the two August, 1983 entries that are encompassed 
within the ITA’s Early Determination review. 


1 49 Fed. Reg. 14156 (1984). 
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Plaintiffs on September 30, 1982 filed petitions with the ITA and 
the International Trade Commission (ITC) alleging that carbon 
steel wire rod from Brazil was being sold in the United States at 
less than fair market value. The ITA and ITC made affirmative 
final determinations (48 Fed. Reg. 48202 (1983) and 48 Fed. Reg. 
51178 (1983)) and an Antidumping Duty Order was published by 
the ITA In the Federal Register on November 16, 1983. 48 Fed. 
Reg. 52110 (1983). This Antidumping Duty Order directed United 
States Customs officers to require cash payment of estimated duties 
of 49.61 percent for future importations of carbon steel from Cosi- 
gua and 76.49 percent when importations from Belgo-Mineira 
occur. 

On November 19, 1983 Cosigua and Belgo-Mineira requested that 
the ITA make an Early Determination and waive the cash deposit 
requirement mandated by the ITA’s Antidumping Order. The ITA 
published notice of its intent to make an Early Determination on 
December 19, 1983. 48 Fed. Reg. 56098 (1983). Subsequently the ITA 
published its Early Determination of antidumping duty on April 
10, 1984. 49 Fed. Reg. 14156 (1984). 19 U.S.C. § 1673e(c) requires 
that the Early Determination reevaluation of dumping margins ex- 
amine merchandise described in the antidumping duty order with- 
drawn from the warehouse for consumption on or after the date of 
publication of an affirmative preliminary determination by the ITA 
(May 4, 1983) and before the date of publication of an affirmative 
final determination by the ITC (November 7, 1983). 

The ITA’s Early Determination was based on one export sale to 
the United States made by each of the intervenors in August, 1983 
and home market sales made 15 days before and after the two 
export sales. As a result of its Early Determination the ITA recal- 
culated dumping margins of 7.43 percent for Cosigua and 0 percent 
for Belgo Mineira. On April 16, 1983 the ITA instructed the Cus- 
toms Service to liquidate the two August, 1983 entries encompassed 
within its Early Determination. 

Plaintiffs claim that without a preliminary injunction enjoining 
the Early Determination from taking effect, as well as an injunc- 
tion returning dumping margins to the higher level expressed in 
the ITA’s Final Dumping Order, they will suffer irreparable injury 
from lost sales and foregone profits resulting from entries made on 
or after the publication of the Early Determination. 

Plaintiffs allege that the Early Determination failed to take into 
account evidence contained within the administrative record of in- 
creases in October and November, 1983 in home market prices of 
approximately 20 percent, above the August prices examined in the 
Early Determination and offers of sales to the United States by in- 
tervenors in October and November, 1983 at prices substantially 
below the two export sales occurring in August, 1983, examined by 
the ITA in its Early Determination. Plaintiffs also contend that the 
Early Determination was not made in accordance with the law be- 
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cause it was not concluded within 90 days. Additionally, plaintiffs 
allege that the radical reduction in dumping margins expressed in 
the Early Determination, resulted solely because of a devaluation 
of Brazilian currency that took place in early 1983 and that any 
change in dumping margins occurring because of this devaluation 
is contrary to law. 

The defendant and intervenors claim that the Early Determina- 
tion was made in accordance with the law and supported by sub- 
stantial evidence. Although the intervenors contest the issuance of 
a preliminary injunction in any form, the defendant is willing to 
consent to an injunction enjoining liquidation of the two August, 
1983 entries. 

In order to preserve the status quo this Court is authorized to 
grant injunctive relief. 28 U.S.C. § 2643(c). Plaintiffs must establish 
the following four elements in order to prevail on its motion for a 
preliminary injunction: 

(1) That they will be immediately and irreparably injured 

(2) That there is a likelihood that they will succeed on the merits 

(3) That the public interest would be better served if the relief 
requested was granted 

(4) That the balance of hardships on all the parties favors the 
moving party. 

Zenith Radio Corp. v. United States, 710 F.2d 806, 809 (Fed. Cir. 1983). 


While this Court is required to consider all four factors, a flexi- 
ble approach has been adopted in which the moving party’s burden 
of persuasion on its likelihood of success on the merits, is in in- 
verse proportion to the severity of the injury the moving party will 
sustain without injunctive relief. American Air Parcel v. United 
States, 1 CIT, 293, 515, F. Supp. 47 (1981). “The critical factors are 
the probability of irreparable injury to the movant should the equi- 
table relief be withheld and the likelihood of harm to the opposing 
party if the Court were to grant the interlocutory injunction.” 
American Air Parcel v. United States, at 299-300. 

After examining all four factors this Court holds that during the 
pendency of this action an injunction is required enjoining liquida- 
tion of the two August, 1983 entries. 

The consequences of liquidation of entries involved in an agency 
determination occurring prior to judicial review of that determina- 
tion has been deemed to constitute irreparable injury to a party 
moving for injunctive relief. Zenith Radio Corp. v. United States, 
supra. Entries encompassed within an Early Determination investi- 
gation are subject to assessment and liquidation at any time after 
the publication of the Early Determination. 19 U.S.C. § 1673e(c). 
See also Smith Corona v. United States, 1 CIT 89, 507 F. Supp. 1015 
(1980). 

The plaintiffs have made a sufficient showing that they will pre- 
vail on the merits. The possibility of liquidation of the two August, 
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1983 entries occurring prior to judicial review of the Early Deter- 
mination, particularly in light of the ITA’s order of April 16, 1983 
directing the Customs Service to liquidate those two entries, would 
constitute irreparable harm to the plaintiffs as well as counterbal- 
ance any harm that would occur to intervenors or the defendant, 
because of the issuance of an injunction. Moreover, this Court con- 
cludes that the public interest would best be served if an injunction 
was granted preventing liquidation of the two August, 1983 entries 
in order to insure proper enforcement of United States antidump- 
ing law. 

For the aforementioned reasons, the August, 1983 entries are en- 
joined from liquidation until such time as the action is decided on 
the merits. This Court, however, is unwilling to return dumping 
margins to their pre-Early Determination levels of approximately 
67 percent because the issuance of such relief would be tantamount 
to the ultimate relief plaintiffs are seeking. Smith Corona v. United 
States, supra. 

At the present time, this Court is unwilling to consider the ques- 
tion, whether during the pendency of this litigation, entries that 
occur after the publication of the Early Determination should be 
enjoined from liquidation until plaintiffs make a specific request 
for such relief and evidence is presented to the Court that such en- 
tries have occurred or are likely to occur in the near future. 

It is hereby OrDERED that during the pendency of this litigation 
that the defendant including all agents, servants and employees of 
the Customs Service are enjoined from liquidating the two August, - 
1983 entries of carbon steel rod referred to in the ITA’s Early De- 
termination made on April 10, 1984.? 


(Slip Op. 84-101) 


THE TORRINGTON COMPANY, PLAINTIFF v. UNITED STATES, 
DEFENDANT 
Court No. 81-3-00315 
Before: CARMAN, Judge. 


MEMORANDUM OPINION AND ORDER 


[Judgement for plaintiff.] 


(August 24, 1984) 


Siegel, Mandell & Davidson, P.C. (Steven Zelman & Michelle Benjamin on the 
brief) for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch 
(Saul Davis on the brief) for the defendant. 


249 Fed. Reg. 14156 (1984). 
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CaRMAN, Judge: The respective parties in this matter seek judg- 
ment upon a stipulation of agreed facts filed in lieu of a trial. Ju- 
risdiction lies in this court pursuant to 28 U.S.C. § 1581(a) (1982), 
and the question before the court is one of law. 

The subject of this action is industrial sewing machine needles 
manufactured in and exported from Portugal to the United States. 
At the time of exportation, Portugal was designated as a benefici- 
ary developing country (BDC) pursuant to the Generalized System 
of Preferences (GSP), see Trade Act of 1974, §502, 19 U.S.C. 
§ 2462(a)(1) (1982), and the industrial sewing machine needles were 
entered under item A672.20 of the Tariff Schedules of the United 
States (TSUS) free of duty as eligible items under the GSP.! Later, 
at the time of liquidation, the United States Customs Service (Cus- 
toms) reclassified this merchandise under item 672.20 ? at the rate 
of 10 percent ad valorem plus 37 cents per thousand pieces. Cus- 
toms denied the allowance of duty-free GSP treatment to the im- 
ported merchandise, based upon its determination that the mer- 
chandise did not incorporate any “materials produced” in Portugal 
and that the direct cost of processing operations performed in Por- 
tugal was less than 35 percent of the appraised value of the mer- 
chandise at the time of its entry into the United States.* Plaintiff 
contends that the imported merchandise is composed of an incorpo- 
rates “materials produced” in Portugal as that term is defined in 
the Customs Regulations. The parties have agreed that if the Court 
so finds, the statutory 35 percent minimum will have been satis- 
fied. See Stipulation of Agreed Statement of Facts 8. 


oie machines and parts thereof, including furniture specially 
designed for such machines: 


Parts: 


37¢ per 1000, + 
10% ad val. 


The production of the imported merchandise involves several 
manufacturing processes including swaging, striking, piercing, mill 
flash, mill grove, pointing and repointing. These processes are per- 
formed in Portugal by plaintiff. See Stipulation { {| 11, 17-29. The 
raw material in this case (wire), upon which the processes were 
performed, however, was not manufactured in Portugal but in an- 
other country that was not designated as a beneficiary developing 


1General Headnote and Rule of er arp so, TSUS, provides in pertinent part: 
Articles for which the designations “A” a in the —— eae “GSP” of the schedules are 


those designated by the President to be eligible articles for purposes of the GSP pursuant to Section 503 of 
the Trade Act of 1974. The designation “A” signifies that all beneficiary developing countries are eligible for 
preferential treatment with respect to all articles provided for in the designated TSUS item * * * . eo 
ever an eligible article is imported into the customs territory of the United States directly f from a count: 
territory listed in subdivision (cXi) of this headnote, it shall receive duty-free treatment, rovided t! 

in accordance with regulations —— by the Secretary of the Treasury the sum of (A) the cost . 
value of the materials produced in the a developing country * * * plus (B) the direct cost of proc- 
essing operations performed in such beneficiary developing country * * * is not less than 35 percent of the 
appraised value of such article at the time of its entry into the customs territory of the United States. 

?Item 672.20, TSUS, provides as follows: 

‘With respect to entry numbers 211431 and 210816, Customs denied GSP treatment based upon the additional 
ground that no Certificates of Origin Form A were filed by plaintiff with the District Director of Customs. Plain- 
tiff has conceded that the absence of the Form A, unless waived, is grounds for denial of duty-free entry under 
the GSP. Accordingly, the merchandise composing entry numbers 211431 and 210816 must be denied duty-free 


' treatment. 
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country under the GSP. The wire imported into Portugal was spe- 
cifically chosen for its alloy content and surface finish, both of 
which made the wire particularly suitable for use in the manufac- 
ture of sewing machine needles. 

The question before the court is whether the non-BDC wire was a 
“material produced in the BDC,” the cost of which should have 
been included in the evaluation by Custom. For the cost of the non- 
BDC wire to be included, the wire must have been substantially 
transformed in the BDC into a new and different article of com- 
merce. 19 CFR § 10.177(aX(2) (1983). Whether or not the required 
substantial transformation took place is therefore the issue before 
this court. 

Plaintiff argues that the cutting, beveling and drawing of wire to 
produce swaged needle blanks constitutes the required substantial 
transformation and that swaged needle blanks are articles of com- 
merce new and different from the wire from which they are pro- 
duced. Defendant, on the other hand, argues that the GSP statute 
and regulations require two substantial transformations into new 
and different articles of commerce and that these transformations 
did not take place in the case at hand. 

The two-stage process advocated by the defendant is that the 
non-BDC material must be substantially transformed into a “mate- 
rial produced in the BDC,” and then the “material produced in the 
BDC” must be substantially transformed into the imported article. 
Since the imported merchandise was produced from non-BDC wire, 
defendant argues the processes which completed the imported 
items did not constitute the required two-stage substantial transfor- 
mation. This court must first determine how many substantial 
transformations are required in this case and then decide whether 
the processes that occurred meet the substantial transformation re- 
quirements. 


I 


The statute relevant to this controversy is 19 U.S.C. § 2463(b) 
(1982), which was incorporated into the TSUS as General Headnote 
3(c\ii), and provides that an imported eligible article can only be 
accorded duty-free treatment if “the sum of (A) the cost or value of 
the materials produced in the beneficiary developing country * * * 
plus (B) the direct costs of processing operations performed in such 
beneficiary developing country * * * is not less that 35 percent of 
the appraised value of such article at the time of its entry into the 
customs territory of the United States.” 19 U.S.C. § 2463(b\(2) (em- 
phasis added). The pertinent regulations promulgated by the Secre- 
tary of Treasury to carry out this subsection are set forth in part 
here. 

19 CFR § 10.176(a) provides in pertinent part: 


(a) Merchandise produced in a beneficiary developing country 
or any two or more countries which are members of the same 
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association of countries. Merchandise which is (1) the growth, 
product, manufacture, or assembly of (i) a beneficiary develop- 
ing country * * * and (2) imported directly from such benefici- 
ary developing country * * * may qualify for duty-free entry 
under the Generalized System of Preferences (“GSP’’). Howev- 
er, duty-free entry under GSP may be accorded only if: (i) The 
sum of the cost or value of the materials produced in the bene- 
ficiary developing country * * * plus (ii) the direct costs of 
processing operations performed in such beneficiary developing 
country * * * is not less than 35 percent of the appraised 
value of the article at the time of its entry into the customs 
territory of the United States. 


19 CFR § 10.177(a) provides in pertinent part: 


(a) “Produced in the Beneficiary developing country” defined. 
For purposes of §§ 10.171 through 10.178, the words produced 
in the beneficiary developing “country” refer to the constitu- 
ent materials of which. the eligible article is composed which 
are either: 

(1) Wholly the growth, product, or manufacture of the benefi- 
ciary developing country; or 

(2) Substantially transformed in the beneficiary developing 
country into a new and different article of commerce. 


It is clear that before a non-BDC material can be regarded as a 
“material produced” in the BDC, with its cost includable in the 
evaluation by Customs, the non-BDC material must be substantial- 
ly transformed into a new and different article of commerce, that 
is, one having a distinctive name, character or use. The question 
raised by the defendant is whether a two-stage substantial transfor- 
mation is required. This Court finds that such a two-stage process 
is required and finds that a substantial transformation of non-BDC 
material is necessary in order for the non-BDC wire to be regarded 
as “material produced” in the BDC and to be included in the 35 
percent value-added evaluation. Although not explicit, the dual re- 
quirement can be gleaned from the statute. The administrative 
agencies have consistently supported and utilized the dual require- 
ments,* and such a requirement is not contrary to the GSP statute 
and its goals. 

Regulations promulgated by Customs define the term “materials 
produced” to include materials from third countries that are sub- 
stantially transformed in the BDC into a new and different article 
of commerce. 19 CFR § 10.177(a\(2). It is not enough to transform 
substantially the non-BDC constituent materials into the final arti- 
cle, as the material utilized to produce the final article would 
remain non-BDC material. There must first be a substantial trans- 
formation of the non-BDC material into a new and different article 
of commerce which becomes “materials produced,” and these mate- 


* See C.S.D. 79-312, 13 Cust. Bull. 1464 (1978); T.D. 78-400, 12 Cust. Bull. 875 (1977); T.D. 76-100, 10 Cust. Bull. 
176 (1976). 
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rials produced in the BDC must then be substantially transformed 
into a new and different article of commerce. It is noted that 19 
CFR § 10.176(a) distinguishes between “merchandise produced in a 
BDC” and the cost or value of the “materials produced in the BDC” 
which demonstrates the contemplation of a dual substantial trans- 
formation requirement. Furthermore, absent such a dual require- 
ment, the GSP’s goal of industrialization, diversification, and eco- 
nomic progression for underdeveloped nations could be frustrated. 
For example, a BDC could import eligible items, merely decorate or 
assemble these items and thereby satisfy the 35 percent value- 
added requirement since these direct costs of processing operations 
would be includable in the calculation. In this manner, BDC’s could 
become mere conduits for the merchandise of developed countries. 
This is not the type of economic development envisioned by the 
GSP program. Indeed, the regulations implementing the GSP ought 
to be interpreted to further, not hinder, the program’s stated 
goals.5 

Having established that a dual substantial transformation is in- 
dicated, the Court will turn to the critical question of whether this 
two-stage substantial transformation was met in this case. 

The term “substantial transformation” is used to depict a proc- 
essing that results in a new article having a distinctive name, char- 
acter, or use. See Texas Instruments, Inc. v. United States, 69 CCPA 
152, 156, 681 F.2d 778, 782 (1982). In the case at hand, the wire im- 
ported into Portugal goes through a variety of processes,® the first 
of which is swaging. The swaging machine straightens the wire, 
cuts the straightened wire to particular lengths according to speci- 
fications desired, bevels one end of the wire and draws the straight- 
ened wire to alter its length and circumferences at various portions 
in accordance with the final specification desired. After the comple- 
tion of this operation, the merchandise is referred to in the sewing 
machine trade as needle blanks, swages, swage blanks, and/or 
swaged needle blanks. 

Based upon the explanation given by the parties, and this court’s 
careful observation of Exhibit A (the imported wire) as well as Ex- 
hibit B (the swaged needle blank), it would be difficult for this 
court not to find that a substantial transformation of the imported 
wire had taken place. Not only does the name and use of the wire 
change, but also its character. The wire has been cut to a specific 
length, beveled to meet specifications, and its circumference has 
been altered. It is clear that a fundamental and significant change 
has taken place. 

Furthermore, the swaged needle blank can be regarded as a new 
and different article of commerce from the wire of which it was 
produced. After the swaging process, the once-called “wire” be- 


5 See Cutler, The United States Generalized System of Preferences: The Problem of Substantial Transformation, 
5 N.C.J. Int’l L. & Com. Reg. 393, 400-01 (1980). 
8 These processes have been stipulated to by the parties. See Stipulation {If 11, 17-29. 
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comes a swaged needle blank. This name is known and recognized 
throughout the industry. Stipulation {| 12. The fact that the swaged 
needle blank is referred to by Torrington personnel internally as 
material in process, rather than swaged needle blanks, does not 
alter or diminish the fact that this item is referred to industry- 
wide as swaged needle blanks, swages, or swaged blanks. The 
swaged needle blank is a new and different article of commerce. 
Plaintiff has related to the court two documented occasions where 
Torrington Portugesa sold over four million swaged needle blanks, 
described as such on the relevant invoices, to the plaintiff. Al- 
though the buying and selling was between related companies, this 
court finds these transfers evidence that swaged needle blanks are 
articles of commerce. Furthermore, there have been other importa- 
tions of similar merchandise (“latch needle blanks”) by companies 
other than the plaintiff. See Pistorino & Co. v. United States, 69 
Cust. Ct. 48, 350 F. Supp. 1392 (1972); Pistorino & Co. v. United 
States, 53 Cust. Ct. 174 (1964), modified, 61 Cust. Ct. 100, 287 F. 
Supp. 978 (1968). 

The swaged needle blanks are new and different articles of com- 
merce from both the wire from which they are made and the varie- 
ty of industrial sewing machine needles into which they are manu- 
factured. The swaged needle blanks are not needles themselves, but 
constituent materials of needles produced in the BDC within the 
meaning of 19 C.F.R. § 10.177(a)(2). Although these constituent ma- 
terials must be further manufactured to become functional indus- 
trial sewing machine needles,’ this court does not find that the 
swaged needle blanks are merely an unfinished needle but rather a 
separate and distinct intermediate item with its own name and 
character. The transformation from wire to swaged needle blanks 
constitutes the first substantial transformation of a two-stage proc- 
ess. 
The processes that occur to transform a swaged needle blank into 
an industrial sewing machine needle support the conclusion that a 
second substantial transformation took place. After the completion 
of the swaged needle blank, the first process that occurs is “strik- 
ing.” In this process, the striking machine presses an eye into the 
swaged needle blank, forms a spot to provide clearance for the 
thread or hook which will function to hold the thread, and bevels 
the swaged blank at a particular location. Next, the blanks are 
“mill flashed.” The mill flash machine removes any excess materi- 
al around the eye and forms a groove which serves to carry the 
thread when the finished sewing machine needle is in use. A point 
is then placed on the needle and the blade size and/or needle type 
and/or company logo is placed on the needle shank by another ma- 
chine. These basic manufacturing processes substantially trans- 


7The finished product of one manufacture may become the material of the next in rank. A.H. Ringk & Co. v. 
United States, 16 Ct. Cust. Appls. 132, 136 (1928) (cases cited). 
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forming the swaged needle blank are depicted in Plaintiff's Exhibit 
D. 

Thereafter, a finishing process occurs whereby the articles are 
hardened and tempered in furnaces and then aligned on a wooden 
bar and polished and buffed by hand. The articles are threaded 
through needle eyes with emery thread to remove burrs which may 
be present in the eyes. The articles are also mechanically straight- 
ened to remove any distortion and are repointed to give them their 
finished points and final sharpness. Thereafter, the articles are 
placed in a tumbling barrel to remove the dark coating and then 
cleaned with buffing wheels. The burrs are removed and the arti- 
cles are chrome plated. Finally, the articles are again heat-treated 
and buffed. All articles below a particular size and any rejects are 
hand straightened as appropriate. The finished sewing machine 
needle is reflected in Plaintiff's Exhibit E. 

Finally, the GSP was enacted to promote “economic diversifica- 
tion, and export development” in less developed countries. S. Rep. 
No. 1298, 93d Cong., 2d Sess 4, reprinted in 1974 U.S. Code Cong. & 
Ad. News 7186, 7187. The Customs Regulations should be read in 
light of and to further the intent of Congress. 


CONCLUSION 


Having found that the required substantial transformation of the 
non-BDC wire into a new and different article of commerce oc- 
curred, the cost of the non-BDC wire should have been included in 
the value-added requirements of General Headnote 3(c)(ii), TSUS. 
With no issues having been raised as to the other GSP require- 
ments,® and the parties having stipulated that if the cost of the 
wire is included that the 35 percent statutory minimum is met, this 
court holds that the imported merchandise in this case is entitled 
to duty-free GSP treatment. 

Plaintiff's claims, with the exception of Entry Nos. 211431 and 
210816,° therefore, must be, and hereby are, sustained. 

The industrial sewing machine needles which are the subject of 
this action, imported under port of Hartford entry numbers 210815 
and 212659, are properly classifiable under Item A672.20, TSUS, 
and are free of duties under the Generalized System of Preferences. 
The District Director of Customs at the port of Bridgeport shall re- 
liquidate the entries accordingly and refund the duties assessed on 
the merchandise covered by said entries, together with interest ac- 
cruing from March 24, 1981, the date of the filing of the summons. 


8 The other GSP requirements have been met. Portugal is listed in General Headnote 3(cXi) as a beneficiary 
developing country; the articles described by TSUS item A672.20 are GSP “eligible items” and the industrial 
sewing machine needles were imported from Portugal directly into the customs territory of the United States. 

® Since no Certificates of Origin were filed by plaintiff with the District Director of Customs in connection 
with Entry Nos. 211431 and 210816 and the production of these certificates were not waived by the district direc- 
tor, plaintiff cannot prevail with respect to these entries. 
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